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86TH CONGRESS ; HOUSE OF REPRESENTATIVES { }#£Report 
1st Session . No. 140 





D. A. WHITAKER AND OTHERS 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4318° 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4318) for the relief of D. A. Whitaker and others, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 3, line 14, after the name “Virginia” insert “Wesly D. 
Chumbley, Route 1, Box 51, Shawville, Virginia; Robert C. Willis, 
108 Lee Avenue, Roanoke, Virginia;”’. 

The facts will be found fully set forth in House Report No. 2491, 
85th Congress, which is appended hereto and made a part of this 
report. A similar bill was reported, passed the House and Senate, 
but vetoed by the President. The author of the bill is convinced 
that he can discuss the bill with the White House and call attention 
to the favorable report from the Department of the Army and the 
bill would become law. Therefore, your committee recommend favor- 
able consideration be given the bill. 


{[H. Rept. 2491, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to confer jurisdiction on 
the Court of Claims so that court can consider and render judgment 
on the claims of the persons named in the bill to basic and overtime 
compensation and shift differential pay under applicable law for the 
services they performed at the Radford Arsenal at Radford, Va., in 
the period following 1945. 
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STATEMENT 


All of the persons named in H.R. 9950 are shown by the records of 
the Department of the Army to have been employed at the Radford 
uel as civilian firefighters and firefighter guards. These indj- 
viduals were employed at the arsenal some time in the period between 
February 15, 1946, and February 16, 1952. The firefighters and fire- 
fighter guards worked under a system described as a “‘two-platoon 
system” which required that they be on duty every other day for 24 
hours. The Army has advised the committee that these employees 
received basic compensation each week for 40 hours and overtime pay 
for 16 additional hours. 

The committee has been advised that the 24-hour shift was divided 
into 8-hour periods. These 24 hours included a regular 8-hour shift, 
an 8-hour period in the barrackslike accommodations at the arsenal, 
and the final 8 hours were spent in a second regular working shift, 
This arrangement was at times altered in such a way that the men 
worked 16 hours, that is, two 8-hour shifts, without any break for 
sleep; and then the final 8 hours of the shift would be spent in the 
barracks building. The period spent in the barracks was on what was 
termed “fire duty,” “fire call,” or ‘maintenance call.” Although the 
men were expected to sleep during the period in the barracks, they 
were very frequently subject to being called for fire calls and practice 
fire drills. It further appears that due to the distance the men had to 
travel from their work to the place provided for sleeping and eati 
that as much as an hour of the “‘on call” time was consumed by — 
to and from the accommodations. 

The effect of these arrangements was that the employees worked, 
on alternate days, 7 days every 2 weeks. They were paid for 16 
hours out of the 24 spent on the job each work day. However over- 
time compensation was not paid on the basis of 8 hours of overtime a 
day, but was paid on the basis of an average of 2 weeks’ work or 56 
hours per week. All hours over 40 per week were considered overtime, 
and amounted to 16 total overtime hours each week. 

H.R. 9950 would permit these men to assert their claims for com- 
pensation in accordance with the Federal Employees Pay Act, as 
amended, and would permit the Court of Claims to rule on the merits 
of those claims. The principal points to be presented for considera- 
tion by the court would relate to the rights of these men to overtime 
pay for the second 8-hour shift worked in 1 day according to the 
method of computation provided in the law and for shift differential 
pay for that work; and also would concern the questions relating to 
compensation for the third 8-hour shift during the period when the 
men were said to be ‘‘on call duty.” 

The Department of the Army interposes no objection to H.R. 9950. 
In its report to this committee on the bill, that Department has cited 
the cases decided in the Court of Claims which involve similarly situ- 
ated persons to those named in H.R. 9950. The Department of the 
Army observed that these cases involved a construction of sections 
201 and 301 of the Federal Employees Pay Act of 1945, as amended, 
(59 Stat. 295; 5 U.S.C., secs. 901-958). The Army report states: 

Pertinently, the court held: “To the extent that plaintiffs 
have not been compensated for work actually performed 
during periods set aside for eating and sleeping they are 
entitled to recover.” 
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D. A. WHITAKER AND OTHERS 3 


The Department of the Army then stated that for those reasons it 
would interpose no objection to the bill. 

This committee has concluded that in the light of the position of 
the Department of the Army and the particular circumstances of 
these claims, the relief provided for in H.R. 9950 should be granted. 
It appears that the rights of these employees have now been defined 
by the rulings of the Court of Claims. In fact the evidence before 
the committee has established that the rights of these men could 
not have been evaluated until these cases in the court were decided. 
Clearly these employees are entitled to file their claims and have 
them decided on their merits, and the Court of.Claims is the proper 
forum for such a determination. Accordingly the committee recom- 
mends that the bill, amended to add to two names contained in the 
committee amendment, be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., August 6, 1958. 
Hon. Emanvet CrE.ier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuHatrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 9950, 
85th Congress, a bill for the relief of D. A. Whitaker and others. 

This bill provides as follows: 

“That, notwithstanding any statute of limitations or lapse of time, 
jurisdiction is hereby conferred upon the Court of Claims to hear, 
determine, and render judgment upon the claims of D. A. Whitaker, 
Route 1, Pulaski, Virginia; * * * [50 names] for basic and overtime 
compensation and shift differential pay as governed by the provisions 
of the Federal Employees Pay Act of 1945, as amended (title 5, 
US.C., sec. 84 and secs. 901 through 958), for services performed 
since 1945 by them at the Radford Arsenal, Radford, Virginia: 
Provided, That actions on such claims shall be brought within one 
year from the date that this Act becomes effective.”’ 

The Department of the Army interposes no objection to the above- 
mentioned bill. 

Records of the Department of the Army show that all of the persons 
named in the subject bill were Department of the Army civilian 
employees at Radford Arsenal, employed as firefighters and/or 
firefighter guards sometime during the period between February 15, 
1946, and February 16, 1952. In both of these jobs the employees 
worked a two-platoon system which required that they be on duty 
every other day for 24 hours, for which they received basic compensa- 
tion each week for 40 hours and overtime pay for 16 additional hours. 

Substantially similar claims were considered by the U.S. Court of 
Claims in the cases of Ahearn, et al. v. United States (C. Cls. No. 
332-55), decided May 7, 1958; Avary, et al. v. United States (C. Cls. 
No. 266-56), decided March 5, 1958; and Collins v. United States 
(C. Cls. No. 141-56), decided March 5, 1958. In these cases the court 
construed sections 201 and 301 of the Federal Employees Pay Act 
of 1945, as amended (59 Stat. 295; now codified as 10 U.S.C. 901- 
958). Pertinently, the court held: “To the extent that plaintiffs 
have not been compensated for work actually performed during 
periods set aside for eating and sleeping they are entitled to recover.” 
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For the foregoing reasons the Department of the Army interposes 
no objection to the shovammentnaid bill. 

The fiscal effects of this legislation cannot be ascertained at this 
time. 

At the request of the committee this report is being submitted 
prior to the receipt of Bureau of Budget advice. As soon as this 
advice is received, you will be notified. 

Sincerely yours, 
Wuser M. Brucker, 
Secretary of the Army. 
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CERTAIN MEMBERS OF THE ARMED FORCES OF THE UNITED 
STATES, OR THEIR SURVIVORS, WHO WERE CAPTURED AND 
HELD AS PRISONERS OF WAR IN THE KOREAN HOSTILITIES 


Marcu 4, 1959.— Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Kasrenmeter, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 4121] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4121) for the relief of certain members of the Armed Forces 
of the United States, or their survivors, who were captured and held 
as prisoners of war in the Korean hostilities, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

This proposed legislation was submitted to the Speaker of the House 
of Representatives by the Foreign Claims Settlement Commission, 
and referred to this committee for consideration. Therefore, after a 
careful study of the bill, your committee concur in the recommendation 
and recommend favorable consideration of the bill. 

The executive communication is as follows: 


Foreign Ciaims SETTLEMENT COMMISSION 
OF THE UNITED STATES, 
Washington, D.C., January 29, 1959. 
The Honorable Sam Raysurn, 
Speaker of the House, House of Representatives, 
Washington, D.C. 

Dear Mr. Speaker: Transmitted herewith for the consideration of 
the 86th Congress is the draft of a proposed bill, entitled ‘‘A bill for 
the relief of certain members of the Armed Forces of the United States, 
or their survivors, who were captured and held as prisoners of war in 
the Korean hostilities.” 

The purpose of the proposed bill is to authorize certain adminis- 
trative adjustments in five such claims because of new certifications 
of prisoner-of-war records by the Department of Defense, and to 

84007 








2 CERTAIN PRISONERS OF WAR IN KOREA 


permit consideration of another prisoner-of-war claim initially filed 
on the wrong form and subsequently refiled on correct forms after the 
termination of the program. 

Accompanying the draft bill is a résumé of the facts in each of the 
six claims involved. The amounts involved are as follows: 











Claim No. Claimant Amount 
K-256003...........- I. Ey EOE. onccconpacennveeecenaamaeentpedlipghuie $252, 50 
K-257864...........- ONT hbk, die ccgliesivn) dn dnbunbaddscndésvebsuubendibbdind 172, 50 
i nemteniaeaial SE IND. G1... een eniiummmationkaapeadtnabdvethGdstdpebs 2.50 
K-257627_..........- BNE CEM Eh chide ducddubadsduvisacchdsuctasccncasueuncoouase= 147. 50 
K-257628............ I a ta ad i seen ddetindaninabaaibe 2, 600. 00 
RITE tncnminnnss RN EE Sc nnicninitnighnanedsinbyiinningndbeguaininnspinees 2, 495. 00 

Hpi niiiicsd Acted niabicehnnwitteadinien naan bantam mitioct hasan eennsitineet 5, 670. 00 





The Commission feels an unjust hardship has been created in these 
cases by operation of the strict statutory limitation on the period 
allowed for the settlement of claims under section 6(e) and that 
prompt remedial action is fully justified. Payment of the above 
amounts will require an appropriation of funds for that purpose. 
Authorization language is, accordingly, included in the draft bill. 

It is extremely unlikely that additional recertifications will require 
a similar relief measure in the future. The reason is that Korean 
prisoner records were far more accurate than those of World War II 
and such reviews are made only upon request in individual cases where 
a claimant may question the original certification. 

It is hoped this proposed legislation may receive the immediate 
attention of the Congress. 

Advice has been received from the Bureau of the Budget that there 
is no objection to the presentation of the proposed legislation for the 
consideration of the Congress. 

Sincerely yours, 
Wuitney GILLILLAND, Chairman. 


Rfsumé or Korean POW Ctiaims Covered 1N Proposep RELIEF 
LEGISLATION, 86TH CONGRESS, 1ST SESSION 


FCSC claim No. K-256998 


Claimant: Ackerman, Mrs. Lucille. Amount: $252.50. 

This is a claim for prisoner-of-war compensation at the rate of 
$2.50 per day under section 6(e) of the War Claims Act of 1948, as 
amended by Public Law 615, 83d Congress, filed in behalf of Carl D. 
Ackerman, minor surviving son of the late Mr. Jack M. Ackerman, 
who died while held as a prisoner of war during the Korean hostilities, 
by Mrs. Lucille Ackerman, mother and guardian, 520 East Patterson 
Street, Flint, Mich. 

This claim was disallowed on April 12, 1956, for the reason that the 
evidence of record available to the Commission at that time failed to 
establish that the late Mr. Ackerman was held as a prisoner of war 
by the enemy during the Korean hostilities. 

On August 9, 1956, the Department of the Army submitted infor- 
mation to the Foreign Claims Settlement Commission which estab- 
lished that the late Mr. Ackerman was held as a prisoner of war from 
July 27 to November 4, 1950. It thereupon became evident that Carl 
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D, Ackerman, surviving son of the late Mr. Ackerman, was eligible to 
receive prisoner-of-war compensation for the period from J uly 27, 1950, 
to November 4, 1950, inclusive, under section 6(e) of the act. ’ How- 
ever, since funds for the payment of such claims have not been avail- 
able ‘since June 30, 1956, the Commission has, therefore, been unable to 
certify an award under section 6(e) of the act, in favor of Carl D. 
Ackerman. 

It now appears from the evidence of record that Carl D. Ackerman 
may be entitled to receive an award in the amount of $252.50 under 
section 6(e). 


FOSC claim No. K-257364 


Claimant: Newman, Henry. Amount: $172.50. 

This is a claim for prisoner-of-war compensation at the rate of $2.50 
er awd under section 6(e) of the War Claims Act of 1948, as amended 

f Public Law 615, 83d Congress, by Mr. Henry Newman, of Levi, 

y., as sole surviving parent of the late Mr. Jack D. Newman, who 
died while held as a prisoner of war during the Korean hostilities. 

This claim was disallo wed on April 26, 1956, for the reason that the 
evidence of record available to the Commission at that time failed to 
establish that the late Mr. Newman was held as a prisoner of war by 
the enemy during the Korean hostilities. 

On July 30, 1956, the Department of the Army advised the Foreign 
Claims Settlement Commission that the late Mr. Newman was held as 
a prisoner of war from July 20 to September 26, 1950. It thereupon 
became evident that Mr. Henry Newman, father of the late 
Newman, was eligible to receive prisoner-of-war compensation for the 
period from July” 20 to September 26, 1950, inclusive, under section 
6(e) of the act. However, since funds for the payment of such claims 
have not been available since June 30, 1956, the Commission has, 
therefore, been unable to certify an award under section 6(e) of the act 
in favor of Mr. Henry Newman. 

It now appears from the evidence of record that Mr. Henry Newman 
may be entitled to receive an award jn the amount of $172.50 under 
section 6(e). 

FCSC claim No. K-257406 
Claimant: Morrisey, Maurice C. Amount: $2.50. 

This is a claim for prisoner-of-war compensation at the rate of $2.50 
er day under section 6(e) of the War Claims Act of 1948, as amended 
y Public Law 615, 83d Congress, by Mr. Maurice C. Morrisey and 

Mrs. Neva L. Morrisey, Route No. 2, Elida, Ohio, as surviving parents 
of the late Mr. Richard W. Morrisey, ’ who died while held as a prisoner 
of war during the Korean hostilities. 

This claim was disallowed on December 16, 1955, for the reason 
that the evidence of record available to the Commission at that time 
failed to establish that the late Mr. Morrisey was held as a prisoner of 
war by the enemy during the Korean hostilities. 

Subsequent to the above disallowance, the Department of the Army 
advised the Commission that the late Mr. Morrisey was held as a 
canes of war on July 27, 1950, which was the date of his capture 

y the enemy and the date on which he died. It thereupon became 
evident that Mr. and Mrs. Morrisey were eligible to receive prisoner- 
of-war compensation for the date of July 27, 1950, under section 6(e) 
of the act. However, since funds for the payment of such claims 








4 CERTAIN PRISONERS OF WAR IN KOREA 


have not been available since June 30, 1956, the Commission has 
therefore, been unable to certify awards under section 6(e) of the act 
in favor of Mr. and Mrs. Morrisey. 

It now appears from the evidence of record that Mr. and Mrs, 
Morrisey may be entitled to receive awards in the amount of $1.25 
each under section 6(e). 


FCSC claim No. K-257627 


Claimant: Reese, William T. Amount: $147.50. 

This is a claim for prisoner-of-war compensation at the rate of 
$2.50 per day under section 6(e) of the War Claims Act of 1948, as 
amended by Public Law 615, 83d Congress, by Mr. William T. Reese 
and Mrs. Edna Reese, 890 Boyer Street, Lima, Ohio, as surviving 
parents of the late Mr. Richard T. Reese, who died while held as a 
prisoner of war during the Korean hostilities. 

Pursuant to the provisions of section 6(e) of the act, this claim was 
allowed and prisoner-of-war compensation in the amounts of $1,331.25 
was paid to each of the late Mr. Reese’s parents. These payments 
were based upon the evidence of record which established that the late 
Mr. Reese was held as a prisoner of war from October 8, 1950, to 
September 6, 1953, inclusive. 

Subsequent to the above payments to Mr. and Mrs. Reese, the 
Department of the Army advised the Commission that the late Mr. 
Reese was held as a prisoner of war from August 10, 1950, to Septem- 
ber 6, 1953, rather than for the lesser period set forth above. It 
thereupon became evident that Mr. and Mrs. Reese were eligible to 
receive additional prisoner-of-war compensation for the period from 
August 10 to October 7, 1950, inclusive, under section 6(e) of the act. 
However, since funds for the payment of such claims have not been 
available since June 30, 1956, the Commission has, therefore, been 
unable to certify supplemental awards under section 6(e) of the act in 
favor of Mr. and Mrs. Reese. 

It now appears from the evidence of record that Mr. and Mrs. Reese 
may be entitled to receive supplemental awards in the amounts of 
$73.75 each under section 6(e). 


FCSC claim No. K-257628 

Claimant: Tinsley, Mrs. Mable C. Amount: $2,600. 

This is a claim for prisoner-of-war compensation at the rate of $2.50 
er day under section 6(e) of the War Claims Act of 1948, as amended 
y Public Law 615, 83d Congress, by Mrs. Mable C. Tinsley, 618 Rat- 

cliff Avenue, Richmond, Va., as sole surviving parent of the late Mr. 
George M. Tinsley, who died while held as a prisoner of war during 
the Korean hostilities. 

This claim was denied for the reason that Mrs. Tinsley filed her 
claim for compensation under the above-mentioned law subsequent to 
August 21, 1955, the last date permitted by law, in most instances, for 
the filing of such claims. 

On October 10, 1956, the Department of the Army advised the For- 
eign Claims Settlement Commission that the official report of death 
pertaining to the late Mr. Tinsley was not issued by that agency until 
October 24, 1955. Since section 6(e) of the act provides that claims 
thereunder may be filed within 1 year from the date upon which the 
Department of Defense makes a determination that the prisoner of 
war has actually died or is presumed to be dead, in the case of any 
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risoner of war who has not returned to the jurisdiction of the Armed 
ehess of the United States, and since Mrs. Tinsley filed this claim 
with the Commission on March 20, 1956, it thereupon became evident 
that Mrs. Tinsley had filed a timely claim under the provisions of 
section 6(e), and that she was, therefore, eligible to receive prisoner-of- 
war compensation for the period of the late Mr. Tinsley’s imprison- 
ment from November 2, 1950, to September 6, 1953, inclusive. How- 
ever, since funds for the payment of such claims have not been avail- 
able since June 30, 1956, the Commission has, therefore, been unable 
to certify an award under section 6(e) of the act in the favor of Mrs. 
Tinsley. 

It now appears from the evidence of record that Mrs. Tinsley may 
be entitled to receive an award in the amount of $2,600 under section 
6(e). 

FCSC claim No. K-257629 

Claimant: Thompson, Jackie Ray. Amount: $2,495. 

This is a claim for prisoner-of-war compensation at the rate of $2.50 
er day under section 6(e) of the War Claims Act of 1948, as amended 
y Public Law 615, 83d Congress, by Mr. Jackie Ray Thompson, 918 

Western Avenue, Borger, Tex. ,W ho was held as a prisoner of war by 
the enemy in Korea “from December 2, 1950, to August 25, 1953, 
inclusive. 

On August 10, 1955, Mr. Thompson filed an informal claim under 
the above-mentioned law. However, since the regulations of the 
Foreign Claims Settlement Commission required that claims such as 
Mr. T hompson’s be filed on designated official forms, the Commission 
was, therefore, unable to process his claim. The Commission did for- 
ward such official forms to him on August 15, 1955. 

On December 31, 1957, Mr. Thompson submitted a claim for 
prisoner-of-war compensation under section 6(e) of the act on an 
official form; however, since funds for the payment of such claims 
have not been available since June 30, 1956, the Commission has, 
therefore, been unable to certify an award under section 6(e) of the 
act in favor of Mr. Thompson. 

It now appears from the evidence of record that Mr. Thompson 
may be entitled to receive an award in the amount of $2,495 under 
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section 6(e). 
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PATRICK W. GOWAN, DAVID DOOLING, HARLIE L. MIZE, 
JAMES H. BLAES, AND WILLIAM L. PERKINS 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H.R. 3960] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3960) for the relief of Patrick W. Gowan, David Dooling, Harlie 
L. Mize, James H. Blaes, and William L. Perkins, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay Patrick W. Gowan, 
David Dooling, Harlie a Mize, James H. Blaes, and William L. 
Perkins and amount equal to the difference between the severance 
each of them received at the time of their discharge from the U.S. 
Navy and the amount each would have received if the severance pay 
had been based on the actual commissioned service he performed in 
the Navy. 
STATEMENT 


This bill concerns five former staff corps officers of the U.S. Navy 
who also had served as line officers. In each case the severance pay- 
ments made to them upon discharge were computed on the basis of 
their staff corps service only, and they were not given credit for their 
service as line officers. This computation of service for severance pay 

urposes, unfair though it was, was required under applicable law. 

his was established under a ruling by the Comptroller General dated 
May 12, 1958. The Navy report on a similar bill introduced in the 
85th Congress which is appended to this report, contains this state- 
ment on the situation: 


The Department of the Navy is greatly disturbed about 
the inequity suffered by these officers, which we feel sure 
84007 
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was never intended by the Congress. The possibility of cor- 
recting it by administrative means was thoroughly explored 
but was ruled out by the Comptroller General’s decision 
B-135968 of May 12, 1958. This Department therefore 
expects to propose corrective legislation early in the next 
Congress, so that officers discharged on June 30, 1959, and in 
future years, may compute their total commissioned service 
on an equitable basis. 


That report called attention to the fact that the four additional 
men now named in H.R. 3960 were in the same situation as the 
individual named in the 85th Congress bill, H.R. 13705, upon which 
the Navy had rendered its report. Accordingly, H.R. 3960 was 
introduced in the present Congress embodying the recommendations 
of the Navy in that report. The favorable recommendation of the 
Navy in this connection as contained in its report is as follows: 


As to officers discharged in the past, with inequitable 
severance payments, the Department of the Navy would 
strongly favor enactment of a bill such as H.R. 13705, 
provided that the bill is so written as to cover all five of 
the persons listed in the enclosure to this letter. 


The committee has carefully considered the facts of this case as 
outlined in the Navy report and as detailed in the enclosure accom- 
panying that report. Clearly this is a matter which merits legislative 
relief. The Navy has stated that it would “strongly favor’’ enactment 
of relief in the form now provided for in H.R. 3960. The Navy 
report itself adequately shows the merits of each of the five cases to 
which this bill relates. These men are clearly entitled to credit for 
their actual commissioned service, and H.R. 3960 will make this 
possible. The committee recommends that the bill be considered 
favorably. 

The report of the Department of the Navy and the accompanyin 
analysis showing the situation as to each individual named in the bi 
is as follows: 

DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice oF LEGISLATIVE LIAISON, 
Washington, D.C., October 15, 1958, 
Hon. EManveEt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuHatrman: Reference is made to your letter of 
August 20, 1958, to the Secretary of the Navy, requesting a report on 
H.R. 13705, a bill for the relief of Patrick W. Gowan. 

The bill would direct the Secretary of the Navy to pay to Patrick 
W. Gowan, formerly a lieutenant in the Supply Corps of the US. 
Navy, an amount equal to the difference between the severance pay 
that he received at the time of his discharge on June 30, 1957, and the 
severance pay that would have been paid to him if the computation 
of that pay had been based upon his total commissioned service. 

Mr. Gowan was appointed as an ensign in the line of the Regular 
Navy on June 7, 1944. After slightly more than 5 years of service 
as a line officer, he was appointed, on July 22, 1949, as an officer in 
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the Supply Corps. He failed twice of selection for promotion to the 
grade of lieutenant commander and was therefore discharged from 
the Navy on June 30, 1957, as required by section 6382 of title 10 
United States Code. In accordance with that section he was paid 
a lump-sum severance payment computed on the basis of 2 months’ 
basic pay multiplied by the number of his years of ‘‘total commissioned 
service” as computed under section 6388 of title 10. 

Under section 6388 of title 10, United States Code, the “total com- 
missioned service” of a staff corps officer is considered to begin on 
June 30 of the fiscal year in which he was appointed in the staff corps. 
Prior service as a line officer is not counted. Thus Mr. Gowan was 
paid a serverance payment equal to 14 months’ basie pay (2 months’ 
pay multiplied by his 7 years of service in the Supply Corps subse- 
quent to June 30, 1950), whereas, if all of his service had been in the 
line, or if all of it had been in the Supply Corps, he. would have re- 
ceived 24 months’ basic pay, the maximum severance payment au- 
thorized by law. 

Four other staff corps officers who had prior line service were dis- 
charged on June 30, 1958, with severance payments computed on the 
basis of their staff corps service only. Details of all five cases are 
given in the enclosure to this letter. 

The Department of the Navy is greatly disturbed about the inequity 
suffered by these officers, which we feel sure was never intended by the 
Congress. The possibility of correcting it by administrative means 
was thoroughly explored but was ruled out by the Comptroller 
General’s decision B-135968 of May 12, 1958. This Department 
therefore expects to propose corrective legislation early in the next 
Congress, so that officers discharged on June 30, 1959, and in future 

ears, may compute their total commissioned service on an equitable 

asis. 

As to officers discharged in the past, with inequitable severance pay- 
ments, the Department of the Navy would strongly favor enactment of 
a bill such as H.R. 13705, provided that the bill is so written as to 
cover all five of the persons listed in the enclosure to this letter. 

It is recommended that the words “actual commissioned service” 
be substituted for the words “total commissioned service” in line 11 
on page 1 of the bill. All of the officers concerned have already been 
paid severance pay computed on the basis of their “total commissioned 
service’, as defined in section 6388 of title 10, United States Code. 
Inasmuch as H.R. 13705 does not provide a substitute definition of 
“total commissioned service,” there is a possibility that use of this 
term would defeat the purpose of the bill. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 13705 to the Congress. 

Sincerely yours, 
Joun S. McCann, Jr., 
Captain, U.S. Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 
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Data on staff corps officers involved in principle of H.R. 18705 





Date of ac- 
Name, file number, current ceptance of 
designator original line 
appointment 
(1) (2) 





Gowan, Patrick W., 389600/ 

Ba seh ite neath nth onchilce igh June 7, 1944 
Dooling, David, 450452/310528_| Nov. 20, 1946 
Mize, Harlie L., 447734/31052%_| June 6, 1945 


Blaes, James H., 447115 # 4___.|..... A 
Perkins, William L., 447808/ 
Se chcichiarinntatboadmsiabeba | Vetta 


Date of ac- 

ceptance of 

staff corps 
appointment 


(3) 


July 22, 1949 
June 23, 1948 
Jan. 23, 1950 
Jan, 13, 1948 


Sept. 22, 1949 


Total 
commis- 
sioned 
service 
computed 
under 
10 
U.S.C. 
6388 


(4) 


Years 
7 


10 
8 
10 


Active com- 


missioned 
service as a 
line and | Number | Number 
staff corps jof months|of months 
officer of sever- | of sever- 
computed | ance pay | ance pay 


from June based based 
30, of on on 
acceptance| col. 4 col, & 


of original 
line ap- 





pointment 
(5) (6) 9) 
Years 
13 14 4 
11 20 22 
13 16 24 
13 20 4 
13 16 24 


8 





1 Formerly lieutenant (SC) U.S. Navy; now lieutenant commander (line) U.S. Naval Reserve. Dis. 


charged from U.S. Navy June 30, 1957. 


3 Formerly lieutenant (SC) U.S. Navy; now lieutenant (SC) U.S. Naval Reserve. 


# Discharged from U.S. Navy June 30, 1958. 


4 Formerly lieutenant (SC) U.S. Navy; now a civilian. 
§ Formerly lieutenant (CEC) U.S. Navy; now lieutenant (CEC) U.S. Naval Reserve. 
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VIRGINIA E. SPEER 


Marcu 4, 1959.—Committed to the Committee of thé Whole House and ordered 
to be printed 





Mr. Kastenmeter, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 3939] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3939) for the relief of Virginia E. Speer, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The purpose of the proposed legislation is to relieve Mrs. Speer of all 
liability to repay to the United States the sum of $200, which was 
erroneously paid to her as mustering-out pay upon her discharge from 
the U.S. Air Force in 1955. 

Mrs. Speer states that on the day of her discharge from Eglin Air 
Base in Florida she was sent from office to office and her records were 
checked closely and she signed all papers authorizing her to receive 
all the money which was to be given her. 

Report furnished to the committee by the Department of the Air 
Force, dated September 24, 1958, gives in detail the history of the 
claim and recommends the enactment of the bill, stating that she 
received the sum in good faith. Therefore, your committee concurs 
in that recommendation. The bill was introduced to conform with 
the recommendation made by the Air Force, 
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DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, September 24, 1958, 
Hon. EmManvugt CrELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuatrman: Reference is made to your request for the 
views of the Department of the Air Force with respect to H.R. 13397 
85th Congress, a bill for the relief of Virginia E. Speer. : 

The purpose of H.R. 13397 is to authorize and direct the Comptroller 
General to credit the account of Virginia E. Speer with the sum of 
$200, such sum representing mustering-out pay erroneously paid te 
her upon her discharge from the Women’s Air Force. 

Records at the Accounting and Finance Center, Denver, Colo, 
indicate that Miss Virginia E. Speer was enlisted in the Air Force as 
an E-1 on February 7, 1955. Miss Speer was discharged at Eglin 
Air Force Base, Fla., on June 28, 1955, after serving 4 months 21 days 
in the Air Force. She was discharged in accordance with the pro- 
visions of Air Force Manual 35-4, Military Personnel—Physical 
Evaluation for Retention, Retirement, and Separation. At the time 
of her discharge, Miss Speer was paid the first installment of $100 for 
mustering-out pay and 30 days after her discharge, a check for $100 
was mailed to her as the final installment for mustering-out pay. 
This payment was based on title V, Public Law 550, 82d Congress 
(66 Stat. 688; 38 U.S.C, 1011-1016), the Veterans Readjustment As- 
sistance Act of 1952. 

In the routine audit of Miss Speer’s pay records at the finance 
center, it was determined that Miss Speer was not entitled to muster- 
ing-out pay under Public Law 550, 82d Congress. This act provides 
entitlement to mustering-out pay to members who served on active 
duty on or after June 27, 1950, and prior to February 1, 1955 (the 
date established by Presidential Proclamation No. 3080, January 3, 
1955, as the date prior to which members must have served in order 
to be eligible for mustering-out payments). Since Miss Speer en- 
listed in the Air Force on February 7, 1955, she was not entitled to 
the mustering-out payments. The determination that Miss Speer 
was entitled to mustering-out pay and the subsequent payments were 
the result of administrative error. There is nothing in the files to 
indicate that Miss Speer was aware of the fact that she was not en- 
titled to these payments. 

In June 1957, the finance center, in accordance with existing law 
and General Accounting Office regulations, initiated action to recover 
the mustering-out payments erroneously paid to Miss Speer. In 
correspondence between the finance center and Miss Speer, she has 
been advised that there are no administrative procedures under 
which she can be relieved of this indebtedness. Efforts by the 
finance center to recover the erroneous payments made to Miss 
Speer were unsuccessful. Therefore, on January 24, 1958, Miss 
Speer’s case was certified as uncollectible to the Claims Division, 
General Accounting Office, Washington, D.C., in accordance with 
regulations prescribed by the General Accounting Office. 
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Since Miss Speer was a member of the Air Force for only 4 months 
and 21 days, it is not reasonable to assume that she could be familiar 
with the laws, directives, and regulations pertaining to entitlement of 
military personnel. Rather, it is logical to assume that she, in good 
conscience and without question, would accept the sums paid to her 
upon separation as proper. Further, the fact that 30 days later a 
check for $100 was mailed to her as the final installment for mustering- 
out pay, might serve to confirm, in her opinion, the validity of such 
payments. ‘The records indicate that Miss Speer’s first notice that 
the payments were erroneous was received in June 1957, 2 years after 
she received the sums involved. In view of the above, it appears 
unduly harsh to place the burden of repayment on Miss Speer. 
Therefore, the Department of the Air Force recommends in favor of 
H.R. 13397. It is the opinion of this Department that the bill as 
introduced is legally insufficient, since it does not contain a provision 
that would relieve any disbursing or certifying officer from accounta- 
bility or responsibility for the erroneous payment, nor does the lan- 
guage contained therein specifically relieve Miss Speer of liability to 
repay the Government on account of the erroneous payment. Accord- 
ingly, it is recommended that the inclosed draft bill be substituted for 
the bill as introduced in the House of Representatives. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Joun J. Grapy, 
Deputy for Security Programs 
(For and in the absence of David S. Smith, 
Assistant Secretary of the Air Force). 
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JOSEPH E, GALLANT 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Kastenmeter, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 2286] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2286) for the relief of Joseph E. Gallant, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The purpose of the proposed legislation is to pay the sum of $25,000 
to Joseph KE. Gallant, of Mexico, Maine, for personal injuries sustained 
as a result of an accident involving a U.S. Army jeep in Bremen, 
Germany, on September 9, 1948. 

The Department of the Army, in its report to the chairman, dated 
October 10, 1958, gives in detail the history of this claim and states it 
has no objection to the enactment of the bill and further states that 
the amount is not excessive. Therefore, after careful consideration, 
your committee recommends favorable consideration of the bill. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., October 10, 1958. 
Hon. EmManvet CELter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 12904, 
85th Congress, a bill for the relief of Joseph E. Gallant. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, the sum of $25,000 to Joseph E. Gallant of Mexico, 
Maine, in full settlement of all claims against the United States. Such 
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sum represents compensation for personal injuries sustained as a result 
of an accident involving a United States Army jeep in Bremen 
Germany, on September 9, 1948.” : 

The Department of the Army interposes no objection to the above- 
mentioned bill. 

Records of the Department of the Army show that Joseph Ernest 
Gallant (referred to in H.R. 12904 as Joseph E. Gallant) was born in 
1925. In 1948 he was employed as a messman on the steamship 
Iberville which was owned ‘and operated by the Waterman Steamship 
Co. On September 8, 1948, while the vessel was docked in Bremen 
Germany, Mr. Gallant went on an authorized shore leave. A US, 
Army jeep, operated by a member of the military police and carrying 
as passengers another member of the military police and a German 
policeman, picked up Mr. Gallant, and, pursuant to normal practice, 
proceeded to drive him back to his ship. The jeep was proceeding on 
Am Wall Strasse, in Bremerhaven, at 25 miles per hour, when at the 
intersection of Am Wall Strasse and Faulenstrasse, the driver swerved 
his vehicle sharply in order to avoid a safety island which he had 
failed to notice previously. When the vehicle was turned back to 
its previous course, it started to skid, hit streetcar tracks, and turned 
completely over. It slid for 20 feet upside down, until it struck the 
curb and righted itself. All of the occupants of the jeep, with the 
exception of the driver, were thrown from the vehicle and all were 
injured. Mr. Gallant was brought to a U.S. Army dispensary, where 
the following remarks were made by the attending physician: 

“5. Merchant Seaman Joseph E. Gallant, Z482263. This man had 
multiple lacerations of face and scalp. He was bleeding from the 
nose. He was disorientated and there was a distinct odor of alcohol on 
his breath. However, because of his condition I am unable to say if 
he was intoxicated. Because of the loss of blood as well as a head 
injury, he was dispatched immediately to the 319th Station Hospital, 
Bremerhaven.” 

On September 9, 1948, Mr. Gallant was admitted to the 319th 
Station Hospital. The following diagnosis was made by medical 
personnel upon his admission: 

‘1. Laceration, scalp, acute, severe. 

“2. Fracture, basiler of skull, acute, severe. As result of injury 
in accident. 

oa + * . * * * 


The following additional remarks appear in hospital records: 

“This merchant marine, age 24, was admitted to the 319th Station 
Hospital, September 9, in an unconscious state following a severe head 
injury sustained in an auto accident in Bremen, Germany, the same 
date. He was unconscious for the first 24 to 36 hours of his admission 
and was without localizing neurological signs. He was treated with 
routine head-injury measures. He then gained consciousness but 
was extremely uncooperative and very agitated, necessitating two 
attendants to hold him in bed at times. 

“He slowly improved and still was without localizing signs. On 
admission he had bloody thin material coming from the nose; so & 
diagnosis. of basal skull fracture and severe cerebral contusion with 
possible cerebral laceration was made. 

a * * * * + * 
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“The first change in signs after fall came several hours later when 
the OD noticed the right pupil was dilated and fixed and the left was 
constricted and fixed. 

“X-rays had shown a depressed fracture of the temporal bone on 
the right and several linear fractures of the parietal bone and temporal 
bone on the left. 

“Prior to surgery the pupils became equal and dilated. The oper- 
ation revealed nothing under the dura on the right; the depressed 
fracture was lifted and the head closed. 

“The next day a spinal puncture was done and thick spinal fluid 
very cloudy in nature was revealed. Cultures of the fluid were nega- 
tive but a smear had revealed several gram-positive atypical cocci 
which appeared like pneumococci. The patient has been on 300,000 
units of penicillin in oil and wax; so this dose was changed to 100,000 
units crystalline q 3h. twenty thousand units were put in the lumbarsub- 
arachnoid space daily for 3 days. The fluid became clear except for 
xanthochromia and the patient remained afebrile. 

“By this time the pupils had become fixed to light and dilated 
with no other findings. The patient said he could not see. He was 
taken to surgery again on the advice of Colonel Alling, the assistant 
theater chief surgeon, and a burrhole put in the left temporal region. 
This was September 17, 1948. Bloody fluid was found under the dura 
and aspiration produced tissue subsequently found to be brain tissue 
on microscopic examination. 

“Patient was returned to the ward. He continued to improve 
except for his blindness, which has persisted to the present time. 
He has been afebrile for a week. Neurological examination reveals 
absent biceps and patellar reflexes on the left, but the Achille’s on the 
left is present. There are no pathologicals. The patient believes he 
is in good shape despite the blindness. 

~ * * * * * ad 


Mr. Gallant was transferred to the 9th General Hospital, Frankfurt, 
Germany, and subsequently, on October 7, 1948, he was flown to the 
United States and admitted to the U.S. Marine Hospital in Boston, 
Mass. It is understood that all expenses of this illness were borne by 
the Waterman Steamship Corp. under a maintenance and care agree- 
ment, and that approximately $4,000 was expended by the steamship 
line in his behalf. 

Mr. Gallant was discharged from the marine hospital on April 
21, 1949. His physical condition was determined at that time to be 
good, except of course for his blindness. With respect to his loss of 
sight, the diagnosis was made that he had suffered a severance of the 
right optic nerve and partial severance of the left optic nerve as the 
result of skull fracture. The right eye had suffered complete optic 
atrophy, and, as the nerve connection between the eye and the brain 
was severed, there was considered to be absolutely no hope of that 
eye ever regaining sight. It was further determined that the field 
of vision in the left eye was cut off hcrizontally, so that he could see 
only the lower half of any object when he gazed fixedly at some central 
come on an object. It was the opinion of the medical staff that he 

ad attained maximum improvement in his sight. It is understood 
that this prognosis was correct, and that Mr. Gallant’s sight has not 
improved since his discharge from the hospital. 
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Although there is little doubt that Mr. Gallant’s injury resulted 
from the negligent operation of an Army vehicle, an although it 
appears that the operator was within the scope of his employment at 
the time of the accident, relief under the Federal Tort Claims Act 
(28 U.S.C. 2671-2680) was not available because the accident occurred 
in a foreign country (28 U.S.C.-2680 k). The act of July 3, 1943, as 
amended (now codified in 10 U.S.C. 2733), commonly known as the 
Military Claims Act, authorizes the payment of up to $1,000 for 
personal injury or death claims arising out of acts or omissions of 
members of the Army acting within the scope of their official duties, 
However, at the time of the accident payment could only be allowed 
for reasonable medical and hospital expenses, and although this 
limitation has subsequently been removed by amendment (70 Stat, 
60), nevertheless, the 1-year period of limitation on filing claims of 
this nature had already expired. The only other claims legislation 
which existed at the time of the accident under which this claim could 
have received any consideration was the act of January 2, 1942 (now 
codified in 10 U.S.C. 2734). That act limited recovery, in the case of 
U.S. citizens, to those who were inhabitants of the country in which 
the accident occurred (10 U.S.C. 2734(a)). Accordingly, at the time 
of the accident there was no administrative or judicial remedy whereby 
Mr. Gallant could be awarded damages for these injuries. However, 
because the accident was the result of the negligence of a service 
member while operating a military vehicle in the performance of 
official duties, and because the accident is properly characterized as 
‘“Gncident to noncombat activities” (10 U.S.C. 2733) of the Army, any 
injuries resulting therefrom are justifiably compensable by the U.S. 
Government. Ina case involving substantially similar circumstances, 
the Department of the Army did not oppose legislative relief, and 
such relief was granted by the Congress. (See Private Law 85-566, 
for the relief of Johnnie P. Saylors, approved August 14, 1958, and 
H. Rept. No. 1734, 85th Cong., 2d sess.) It should be noted also 
that even though 10 years has elapsed since the accident occurred, 
the Government has not been prejudiced by the delay, because the 
facts and circumstances of the accident and the nature and extent of 
Mr. Gallant’s injuries can be established from existing departmental 
records. Finally, if Congress determines that relief is appropriate in 
this case, the Department of the Army is of the opinion that the 
proposed award is not excessive. Accordingly, no objection is offered 
to the enactment of this bill. 

The cost of this bill, if approved, will be $25,000. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 
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OTIS PARKS, W. B. DUNBAR, AND J. C. DICKEY 





Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2063] 


The Committee on the Judiciary to whom was referred the bill 
(H.R. 2063) for the relief of Otis Parks, W. B. Dunbar, and J. C. 
Dickey, having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay Otis Parks of 
Crockett, Tex., $483.00; W. B. Dunbar of Groveton, Tex., $315.50; 
and J. C. Dickey of Groveton, Tex., $48.56. In each instance the 
payment would be in full settlement of the individual’s claim based 
on the destruction of swine in 1953 because of infection and exposure 
to the disease of vesicular exanthema. 


STATEMENT 


In August of 1952, the Secretary of Agriculture declared an emer- 
ency because of the spread of vesicular exanthema, a communicable 
onal of swine. In connection with that declaration Federal funds 
were made available to indemnify owners for swine that were de- 
stroyed because of exposure or infection as a result of that disease. 
The swine destroyed in connection with these control measures were 
to have been compensated for on the basis of 50 percent by the State 
of Texas and 50 percent by the Federal Government. 

In July of 1953, swine belonging to the persons named in H.R. 2063 
were ordered slaughtered and specially processed by Texas State 
authorities. However, as the result of a misunderstanding, a Federal 
appraisal was not made of the swine at the time of their destruction. 
The State did appraise the swine but did not have the funds for the 
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purpose of the indemnity payment. The Federal indemnity payments 
are contingent upon States paying an equal share. In the instances 
with which the bill is concerned, the State has now made the payments. 
However, since the Federal appraisal was not made at the time of 
disposal of the swine the Department of Agriculture is barred from 
paying the claim although it is otherwise valid. 

he Department of Agriculture in its report to the committee on 
the bill observed that it would have paid the claims if it would have 
had the opportunity to appraise the animals, That report further 
shows the obvious equities of payment in these cases in the following 
language: 


The claimants cooperated fully with the State and our 
representatives in Texas. From the information supplied 
by the State of Texas as the basis for arriving at the appraised 
value, this Department believes the amount stated to be a 
fair evaluation. Payment of these amounts from the cur- 
rent Federal funds would not impair the program for this 
fiscal year. 


The Department of Agriculture had stated that it favors enact- 
ment of a bill granting the relief provided for in H.R. 2063. This 
committee agrees that these claimants merit relief, and therefore 
recommends that the bill be considered favorably. 

The committee has been informed that an attorney has rendered 
services in connection with these claims. Therefore, the bill contains 
the customary language limiting the amount of attorney’s fees. 





DEPARTMENT OF AGRICULTURE, 
Washington, D.C., February 12, 1959. 
Hon. Emanvuet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear ConcressMEN CELLER: This is in reply to your request of 
January 19, for a report on H.R. 2063, a bill for the relief of Otis 
Parks, W. B. Dunbar, and J. C. Dickey. 

This Department favors the enactment of H.R. 2063, as prompt 
disposal of the animals was necessary to prevent further dissemination 
of the disease. 

The bill, as introduced, authorizes the Secretary of Agriculture to 
pay, out of money heretofore made available for the eradication of the 
disease vesicular exanthema in swine, to Otis Parks, of Crockett, Tex., 
the sum of $483 and to W. B. Dunbar and J. C. Dickey, both of 
Groveton, Tex., the sums of $315.50 and $48.56, respectively. These 
amounts are equal to those paid by the State of Texas, to the afore- 
mentioned owners, for swine destroyed in July 1953, as a result of 
having been infected with or exposed to the contagious disease vesicu- 
lar exanthema. 

Such swine were destroyed by order of the Department of Agri- 
culture of the State of Texas, cooperating with this Department under 
an agreement whereby such losses were to be indemnified on the basis 
of 50 percent by the State and 50 percent by the Federal Government. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of 
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Agriculture, August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 

During July 1953, swine belonging to the above-named owners 
were ordered slaughtered and specially processed by the State officials 
of Texas, however, through a misunderstanding between our Depart- 
ment representatives and those of the State of Texas, a Federal 
appraisal was not made of the swine. At the time of disposal, the 
State did appraise the swine but did not have the funds for the 
purpose of indemnity payment. 

Federal indemnity payments are contingent upon States paying an 
equal share. The payments have since been made by the State of 
Texas. Because of the lack of a Federal appraisal at the time the 
disposal took place, the Department cannot pay the claim although 
it is otherwise valid and we would have appraised the animals and 
paid the claims if the misunderstanding had not occurred. 

The claimants cooperated fully with the State and our representa- 
tives in Texas. From the information supplied by the State of Texas 
as the basis for arriving at the appraisal value, this Department be- 
lieves the amount stated to be a fair evaluation. Payment of these 
amounts from current Federal funds would not impair the program 
for this fiscal year. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Mors, Acting Secretary. 


O 





one NO 








86TH CONGRESS } HOUSE OF REPRESENTATIVES {' Report 
1st Session No. 146 
=—_—_o———OoO OO llllleeSES—>=™*>E_XXXXXX2&XxsX=*=*$}}]]{]»s_=_=ana_a_»=ayapnmnaaeeaa=— eye 


JOSEPH B. KANE, Jr. 





Marca 4, 1959.—Committed to the Committee of the’ Whole House and 
ordered to be printed 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R. 1631] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1631) for the relief of Joseph B. Kane, Jr., having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Strike all after the enacting clause and insert: 

That the Secretary of the Treasury is authorized and directed to pay, out of any 
money in the Treasury not otherwise appropriated, the sum of $124.22 to Joseph 
B. Kane, Junior, of Detroit, Michigan, in full settlement of his claims against 
the United States for the amounts he repaid representing overpayments for leave 
ration and accrued leave in connection with his Army service during the years 
1952 and 1953: Provided, That no part of the amount appropriated in this Act 
shall be paid or delivered to or received by any agent or attorney on account 
of services rendered in connection with this claim, and the same shall be unlawful, 
any contract to the contrary notwithstanding. Any person violating the provi- 
sions of this Act shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Joseph B. Kane, Jr., of 
Detroit, Mich., $124.22 in full settlement of his claims against the 
United States for repayment of the amounts he refunded to the Gov- 
ernment as overpayments of leave ration and accrued leave in con- 
nection with his Army service in 1952 and 1953. 


STATEMENT 


The facts présented to the committee disclose that the General 
Accounting Office audited Mr. Kane’s pay record and determined 
that a total of 57 days of leave accrued during his period of service 
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from February 19, 1952, to January 8, 1954. A verification of his 
leave status furnished to that office by the Adjutant General of the 
Army indicated that Mr. Kane had used 36 days of leave at the time 
of his discharge from the service. The General Accounting Office 
issued a notice of exception against a payment of 25 days of leave on 
the ground that Mr. Kane had been paid for 46 days of leave on dis- 
charge. As is shown in the report of the Comptroller General on the 
bill, the amount of the exception was originally stated to be $128.91, 
When Mr. Kane protested ‘this amount, it was again computed and the 
second verification showed that the amount owed to the United States 
to be $124.22. That is the amount stated in H.R. 1631. 

The committee has been informed that as of the beginning of last 
year Mr. Kane’s take-home pay amounted to $52.18 a week. In the 
intervening period Mr. Kane has made installment payments sufficient 
to pay the indebtedness. However, the committee feels that it is 
clear that this payment has imposed an unfair hardship on this former 
serviceman and that it is only equitable that he be repaid the amount 
stated in the bill. Therefore. the committee recommends that the 
bill, amended to provide for the payment of $124.22, be considered 
favorably. 

The report of the Comptroller General adverse to the claim, is as 
follows: 


ComPpTROLLER GENERAL OF THE UNITED SraTEs, 
Washington, January 27, 1959, 
Hon: Emanvet CEeuier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuarrmMan: Your letter of January 20, 1959, acknowl- 
edged January 21, requests our comments on H.R. 1631 for the relief 
of Sasa B. Kane, Jr. 

The bill would authorize and direct the Comptroller General to 
“reimburse” Joseph B. Kane, Jr., Detroit, Mich., in the sum of 
$124.22, representing leave ration and accrued leave while serving in 
the U.S. Army during the years 1952-53. 

Our audit of Mr. Tene’s pay record card showed that a total of 57 
days of leave accrued during his period of service from February 19, 
1952, to January 8, 1954, and a verification of Mr. Kane’s leave status 
furnished by The Adjutant General of the Army indicated that he 
used 36 days of leave during such period, leaving a balance of 21 days 
of accrued leave at time of discharge. Since Mr. Kane had been paid 
for 46 days of accrued leave on discharge, we issued a notice of excep- 
tion against the payment of 25 days of leave. This exception was 
stated in the amount of $128.91, representing 25 days’ pay at the rate 
of $99.37 per month and basic allowance for subsistence at $0.70 per 
day, plus credit of leave rations at $1.10 per day for the periods Sep- 
tember 7 to 21, 1953, and December 21 to 31, 1953, the leave verifica- 
tion furnished by The Adjutant General indicating that Mr. Kane 
was not in a leave status during those periods. 

Due to letters of protest from Mr. Kane, the Army Finance Center 
asked The Adjutant General to again verify his leave record. This 
second verification showed that Mr. Kane had been in a leave status 
for the periods, August 4 to 13, 1952, September 17 to October 9, 1952, | 
and December 24, 1953, to January 4, 1954. Accordingly, the Army; 
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authorities adjusted his pay account to show a gross overpayment of 
$152.92. This sum represents 34 days of accrued leave at $99.37 per 
month and $0.70 per day subsistence, plus an erroneous credit of leave 
rations at $1.10 per day for the period September 7 to 21, 1953. The 
amount of this overpayment has been reduced by a credit of leave 
rations at $1.20 per day for the period September 17 to October 9, 
1952, plus a recredit of 1 day’s leave rations at $1.10 per day which 
had erroneously been deducted on Mr. Kane’s pay record, leaving a 
net balance due the United States of $124.22 as stated in the bill. 

We do not view with favor legislation which grants preferential treat- 
ment to one individual over other individuals similarly situated. The 
enactment of this bill would confer on Mr. Kane a benefit not enjoyed 
by many other individuals whose accounts have been adjusted by our 
Office and the Army authorities for similar overpayments of accrued 
leave, and we find nothing in the record which would justify according 
him such a preference. Boost, we do not recommend that H.R. 1631 
be favorably considered. 

If, however, the bill is to receive favorable consideration, we suggest 
that the word “reimburse” in line 4 be deleted and the term “credit 
the account of” substituted therefor. Crediting Mr. Kane’s account 
with $124.22 will have the effect of canceling the overpayment made 
to him in connection with his accrued leave. 

Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 
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LOGAN DUFF 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1462] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1462) for the relief of Logan Duff, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve 1st Lt. Logan 
Duff, retired, of all liability to repay an amount of $6,677.08 which he 
received as retired pay and compensation for his services to the 
officers’ open mess at Fort Benning, Ga., and which was subsequently 
ruled to have been subject to the then applicable limitations of section 
212 of the act of June 30, 1932. 


STATEMENT 


Mr. Logan Duff originally enlisted in the U.S. Army on June 10, 
1901. When he retired from the Army on January 13, 1930, as a 
master sergeant, he had served in the Army for 27 years, 8 months, 
and 21 days. ‘The greater part of Mr. Duff’s service was in the 
capacity of an enlisted man. He served in a commissioned status in 
World War I. ‘The period he served in that status was from June 6, 
1918, to October 8, 1919. Because he had rendered commissioned 
service prior to November 12, 1918, he was entitled to the retired pay 
of a warrant officer under the act of June 6, 1924. Subsequently he 
was advanced on the retired list to the grade of first lieutenant under 
the provisions of the act of May 7, 1932. As of October 1, 1949, Mr. 
Duff became entitled to the retired pay of a first lieutenant under the 
act of October 12, 1949. This sequence of events, which resulted in 
conferring commissioned status in retirement on Mr. Duff, had the 
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unexpected result of penalizing him by the imposition of the liability 
referred to in this bill. 

On February 16, 1946, Mr. Duff obtained employment with the 
officers’ open mess at Fort Benning, Ga., at a salary of $110 a month, 
Upon being informed that his retired status as an officer brought him 
within the limitations of section 212 of the Economy Act of 1932, 
Mr. Duff resigned his position on May 23, 1954. That limitation, 
prior to the section’s amendment on August 4, 1955, was that a retired 
officer’s combined retired pay and pay as a civilian employee of the 
Government could not exceed $3,000 a year. The act of August 4, 
1955, amended the section so as to provide that the combined salary 
and retired pay would be limited to $10,000, but of course that amend- 
ment came too late to help Mr. Duff for he had already resigned his 
position and furthermore the increase in the statutory ceiling was not 
made retroactive. 

The Department of the Army has made a report to the committee 
on a similar bill introduced in the 85th Congress in which the Army 
states that it has no objection to the granting of relief in this instance, 
That report also reflected the etjuitable principles which justify such 
relief in the following words: 


In view of his advanced years and the sizable amount of 
such indebtedness it would therefore appear to impose an 
undue hardship upon him to now require the repayment 
thereof. For these reasons, this Department offers no 
objection to the enactment of this bill. 


The committee has determined that the facts of this matter clearly 
demonstrate the need for legislative relief in the manner provided 
for in H.R. 1462. Since Mr. Duff resigned his position with the 
officers’ mess at Fort Benning, he has not been employed in any 
manner. He is now 76 years of age, and he and his wife are now com- 
pee dependent upon his retired pay. Mr. Duff’s wife is in poor 

ealth and requires constant medical care. They rent a small house 
and barely manage to get along on the amount paid to Mr. Duff as 
retired pay. From a practical standpoint Mr. Duff’s advanced age 
makes it all but impossible for him to secure work which would 
supplement his income. As has been observed, the very section which 
resulted in the imposition of liability in Mr. Duff’s case has now been 
amended to increase the limit of combined income. In view of all 
of these circumstances this committee has concluded that the just 
and equitable thing to do in this instance is to provide relief for Mr. 
Duff. Therefore the committee recommends that the bill be con- 
sidered favorably. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., October 16, 1958. 
Hon. EManvuet CrELuer, 


Chairman, Committee on the Judiciary, 
House of Representatives. 

Dzar Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 12996, 
85th Congress, a bill for the relief of Logan Duff. 
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This bill provides as follows: 

“That section 212 of the Act of June 30, 1932 (5 U.S.C. 59a), i 
waived for the period beginning February 16, 1946, and ending May 
23, 1954, both dates inclusive, insofar as it applied to First Lieutenant 
Logan Duff, retired (Army serial number 0109736), and he is relieved 
of liability to repay to the United States the sum of $6,799.87, which 
was erroneously paid to him as salary during such period by the 
Officers’ Open Mess, Fort Benning, Georgia. In the audit and settle- 
ment of the accounts of any certifying or disbursing officer of the 
United States, full credit shall be given for all amounts for which 
liability is relieved by this Act”’. 

The Department of the Army has no objection to the above- 
mentioned bill, provided it is amended as hereinafter recommended. 

Records of this Department show that Logan Duff was born on 
December 7, 1882, in brane, Ky. On June 10, 1901, he enlisted in 
the Army, and effective January 13, 1930, was retired in the grade of 
master sergeant, serial No. R1028176, with 27 years, 8 months, and 
21 days creditable service. He served in a commissioned status from 
June 6, 1918, until October 8, 1919, attaining the grade of first lieu- 
tenant, with serial No. 0109736. Because of such commissioned 
service prior to November 12, 1918, he was entitled to and paid the 
retired pay of a warrant officer under the provisions of the act of 
June 6, 1924 (43 Stat. 472), as amended (10 U.S.C.A. 981; repealed by 
the act of August 10, 1956, 70A Stat. 641), Thereafter, he was 
advanced on the retired list to the grade of first lieutenant under the 
provisions of the act of May 7, 1932 (47 Stat. 150), with no increase 
in retired pay. Effective October 1, 1949, Lieutenant Duff became 
entitled to the retired pay of a first lieutenant as provided by section 
513 of the act of October 12, 1949 (63 Stat. 830). Since that time, he 
has been receiving the retired pay of that grade. 

On February 16, 1946, this retired officer obtained employment 
with the officers’ open mess at Fort Benning, Ga., at a monthly salary 
of $110. He remained so employed until May 23, 1954, at which 
time he resigned his position upon being notified that his combined 
retired pay and civilian salary were subject to the provisions of section 
212 of the act of June 30, 1932 (47 Stat. 406, as amended; 5 U.S.C.A, 
59(a)). As more fully explained hereinafter, the amount of the over- 
payments were incorrectly computed for the period October 1,1949, 
through May 23, 1954, and Lieutenant Duff was erroneously advised 
by this Department that he had the right to elect either retired pay 
or civilian salary for such period. 

The fact that this officer originally retired as an enlisted man, 
but received retired pay as a warrant officer for the period January 14, 
1930, through September 30, 1949, because of commissioned service 
prior to November 12, 1918, makes his retired pay subject to the 
provisions of section 212 2, supra, from the beginning date of his em- 
ployment. However, while receiving the retired pay of a warrant 
officer, in the event of Federal employment his retired pay was sub- 
ject to reduction under section 212, supra, only to the extent that such 
pay exceeded the amount he would have received had such retired 
pay been ai. solely on the basis of enlisted service (21 Comp. 
Gen. 72 (1941)). When Lieutenant Duff began receiving the retired 
pay of a first lieutenant on October 1, 1949, he was then subject to 

oss of retired pay to the extent that the combined total of retired 
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pay and civilian salary exceeded $3,000 per annum. Further, an 
individual may elect to receive either his retired pay or civilian 
salary only when one of the items amounts to $3,000 or more (21 
Comp. Gen. 1129, 1131 (1942)). In this case, as his retired pay did 
not exceed $3, 000 until May 1, 1952, there was no right of election 
prior to this time and an overpayment of retired pay exists. For 
the period May 1, 1952, through May 23, 1954, he was entitled to 
and has elected to receive his retired pay for such period, therefore 
the civilian salary received during this period constitutes an over- 
payment. 

A complete review of this case and reaudit, based upon this officer’s 
duly exercised right of election as stated above, establishes that the 
correct amount of his indebtedness for such overpayments is 
$6,677.08. This corrected amount has been reported to the General 
Accounting Office, and is computed as follows: 





Monthly Monthly | Total re- 

rate of Monthly amount tired pay 

Period retired rate of subject to | or civilian 
pay paid salary loss by salary 


sec. 212 overpaid 








Feb. 16 to June 30, 1946____. Le ae ceeescicien pineiicnteninilleite ll 1 $163. 13 $110 $13. 05 $58. 73 
July 1, 1946, to Sept. 30, 1949. .....................-..-- 2 202. 50 110 16. 87 657.93 
Chk, 3, ee WIR. BEE, BO edn caccbonsnedanccaquequven 244. 39 110 104. 39 3, 236. 09 
May 1, 1008, to May 2B; 1064. .....2cc-cnsennnscncessse> 254. 15 110 110. 00 | 2, 724. 33 

on Ae a Nae hoe ee oP eT Lied Gt dine nbihondbesea Bo. | 6, 677.08 





1 Entitled to retain $150.08, retired pay of master sergeant. 
2 Entitled to retain $185.63, retired pay of master sergeant. 


The provisions of section 2 of the act of August 4, 1955 (69 Stat. 
498), which raised the dual-compensation limitation of section 212, 
supra, from $3,000 to $10,000, were not retroactive. Accordingly, 
the overpayments shown above constitute a lawful debt due the 
United States. 

In an affidavit dated August 12, 1958, Lieutenant Duff has indi- 
cated that his sole income is his retired pay (currently $289.38 per 
month) and that his wife is in ill health and requires constant medical 
care. In view of his advanced years and the sizable amount of such 
indebtedness, it would therefore appear to impose an undue hardship 
upon him to now require the repayment thereof. For these reasons, 
this Department offers no objection to the enactment of this bill. 
However, for the purposes of accuracy, it is recommended that the 
amount “$6 677.08” be substituted for the amount “$6,799.87” in 
line 8 of this bill, and that line 9 of the said bill be ame inded to read 
“erroneously paid to him as retired pay and as civilian salary during 
such period while he was employed by the”’ 

The fiscal effect of this bill, if enacted as recommended, will be to 
relieve Logan Duff of the obligation to refund the sum of $6,677.08 to 
the United States. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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86TH CONGRESS } HOUSE OF REPRESENTATIVES \ REpPorT 


T. V. CASHEN 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Henperson, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 1411] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1411) for the relief of T. V. Cashen, having considered the same, 
report favorably thereon with amendments and recommend that the 
bill « do pass. 

The amendments are as follows: 

_ Page 1, line 11 strike out “commissioner”, and insert “Commis- 
sioner”’. 
_ Page 2, line 2, strike out “commissioner”, and insert “Commis- 
sioner”’. 

Page 2, line 9, strike out ‘In excess of 10 per centum thereof’’. 

The purpose of the proposed legislation is to pay the sum of $433.66 
to T. V. Cashen, of Jacksonville, Fla., in full settlement of all claims 

ainst the United States for compensation for services rendered by 
him in good faith for the period beginning July 16, 1957, the date of 
the expiration of his appointment as U.S. commissioner, and ending 
August 2, 1957, the date of his reappointment as U.S. commissioner 
by nunc pro tunc order of the U.S. District Court, Southern District 
of Florida, Jacksonville Division. Compensation for such services 
was not allowed or paid by the United States for the reason that the 
said T. V. Cashen was acting only in a de facto capacity as U.S. 
commissioner during such period. 

Report received from the Administrative Office of the U.S. Courts, 
dated October 30, 1958, gives in detail the history of this proposed 
legislation and recommends the enactment of this bill. Therefore, 
your committee concurs in that recommendation and recommends its 
passage. The report is as follows: 
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ADMINISTRATIVE OFrFricE or THE U.S. Courts, 
Supreme Court BuILpina, 
Washington, D.C., October 30, 1958, 
Hon. Emanuet Cruuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear ConeressMaN CeutuerR: This is in reference to your request 
for a report on H.R. 13572, a bill for the relief of T. V. Cashen, a 
U.S. commissioner. 

Mr. Thomas Valentine Cashen was appointed to the office of U.S, 
commissioner on July 16, 1945. The personnel notice covering this 
appointment indicates that he had previous service as U.S. com- 
missioner which terminated on July 19, 1939. Reappointments 
effective July 16, 1949, and July 16, 1953, are on record in our files, 
The appointment effective July 16, 1953, expired at the close of 
business July 15, 1957. An order of court was entered at Jackson- 
ville, Fla., by Judge Simpson on August 2, 1957, reappointing Mr, 
Cashen for a period of 4 years from the date of the expiration of his 
previous appointment, effective July 16, 1957. This order and an 
administrative office form 35 were forwarded to this office by Mr. 
Julian A. Blake, clerk of the U.S. District Court for the Southern 
District of Florida, by letter dated August 2, 1957. This action was 
taken after the expiration of the commissioner’s appointment was 
called to his attention by this office on July 31, 1957. On August 8, 
1957, Mr. Clements wrote to Mr. Blake informing him that, for fee 
purposes, Mr. Cashen’s reappointment would necessarily be con- 
sidered as effective on the date of the court order, August 2, 1957, 
and in compliance with a ruling by the Comptroller General of the 
United States which was distributed to clerks of U.S. district courts 
by Bulletin No. 98, dated March 18, 1941, any fees claimed for 
services rendered during the period July 16 through August 1, 1957, 
would be disallowed. The necessity for prompt reappointment of 
U.S. commissioners has been stressed in paragraph 5.10 of the 
Clerk’s Manual. 

On September 17, 1957, we received an account from Mr. Cashen 
for the period July 1 to September 1, 1957, claiming basic fees in the 
amount of $660.50. This account listed cases before the Commis- 
sioner during the period July 16 through August 1, 1957, but the fees 
therefor were not included in the gross amount claimed. This account 
was paid on October 4, 1957, in the amount of $844.83, which con- 
sisted of basic fees of $660.50 plus $242.06 increase under the Federal 
Employees Pay Act, of 1945 and 1946, less $58.73 retirement deduc- 
tion. On May 15, 1958, an account was received from Mr. Cashen 
claiming basic fees in the amount of $317 for the period July 17 through 
August 1, 1957, and was disallowed by this office in compliance with 
Bulletin No. 98, March 18, 1941. Mr. Cashen was notified of this 
action and the reason therefor under date of June 10, 1958. 
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If Mr. Cashen’s account for the period in question had been allowed, 
payment would have been made as follows: 


EE . =. oanccancsndancaeariuseanknnesanwaeaanaewancies $317. 00 
END A | ae eee ema sor ae em Mb EEN 63. 40 
SS Fae ae (eOe MP cnnccaccccceneunsiitenceisenininimemeaiamemal 53. 26 
I 5 ssh sdinnk so. gs aes fs tevin 05 ee ang eh sadeaniakesabtias anes elias eee ee 433. 66 
is (re meroens retirement... .onsnasaacbecenbncunckonbasawea 28. 19 
405. 47 
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In conclusion, the Administrative Office of the U.S. Courts con- 

siders H.R. 13572 to be meritorious and recommends favorable action 
by the Committee on the Judiciary. 


Sincerely yours, 
C. Ausrey GASQuzE, 


Deputy Assistant Director. 
O 
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JIM B. HILL 


Masgcsa 4, 1959.—Committed to the Committee of‘the Whole House and ordered 
to be printed 





Mr. HenveErson, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1471] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1471) for the relief of Jim B. Hill, having considered the same, 
report favorably thereon with amendment and recommend that the 
bill do pass. 

The amendments are as follows: 

Page 1, line 6, strike “$12,500” and insert “$22,500”. 

Page 2, line 1, strike the words “in excess of 10 per centum thereof”, 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Jim B. Hill, of Bakersfield, 
Calif., the amount of $22,500 in full settlement of his claims against 
the United States for expenses, losses, and damages incurred in mov- 
ing his business as the result of acquisition of his land by the Govern- 
ment at Edwards Air Force Base, Calif, 


STATEMENT 


Mr. Hill was formerly the owner of a tract of land identified as 
U-1-M and the former tenant of tract N-1-L Edwards Air Force 
Base, Calif. These tracts of land were acquired by the United States 
on July 31, 1953, by the filing of a declaration of taking in civil case 
No. 1286-ND of the U.S. District Court for the Southern District of 
California, Northern Division. Under Public Law 534 of the 82d 
Congress the Secretary of a military department was authorized to 
pay an amount of not more than 25 percent of the fair value of a parcel 
of land as fixed by the Secretary as reimbursement for resettlement 
expenses. The Secretary of the Air Force stated in a letter dated 
July 20, 1953, to the Attorney General that he had determined that 
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the just compensation for the tracts acquired from. Mr. Hill. wag 
$50,000. Accordingly, as is reflected in the report of the Department 
of the Air Force on this bill, the figure of $12,500 was set as the maxi- 
mum that could have been paid in reimbursement in this case. 

Mr. Hill submitted an application dated May 4, 1956, for reimburse- 
ment of $111,568 in resettlement expenses as authorized by Public 
Law 534. This application was disallowed because it was not filed 
within 1 year from the date of acquisition of the land. The Comp- 
troller General had previously ruled in his decision B-113363 of Febru- 
ary 5, 1953, that the 1-year filing requirement was clear and unambigu- 
ous. While there is some conflict on the point, Mr. Hill has stated 
that he had not been advised as to the necessity for filing a resettle- 
ment application within the year’s time. Mr. Hill stated in his affi- 
davit filed with the committee concerning this point: 


I did not file this application within the 1-year limitation 
for the simple reason that I did not know that such a law 
existed, nor was I informed by any department of the U.S. 
Government that I was entitled to 4 about to forfeit my 
rights under such a law. 


The report furnished the committee by the Department of the Air 
Force discloses that the investigation in connection with Mr. Hill’s 
application resulted that an amount of $90,658.76 of the claim sub- 
mitted by him for resettlement expenses would have been subject to 
reimbursement. As has been observed, Public Law 534 limits the 
amount which can be paid as reimbursement for those expenses to a 
percentage of the fair value of the land taken. Section 401(b) of 
that law provides that a total of 25 percent of the fair value of a 
parcel of land as fixed by the Secretary can be paid to the owners and 
tenants of a parcel of land. On this basis the amount which could 
have been paid to Mr. Hill had his application been filed in time was 
fixed at $12,000. However, the committee has been informed that 
the amount finally fixed as the amount to be paid for the land was 
$90,000 in this case. Therefore the committee feels that a just 
settlement of this matter would require a payment of 25 percent of 
that figure, or $22,500. The committee is particularly impressed 
with the statement in the Air Force report that as much as $90,658.76 
had been found by that Department to qualify as resettlement ex- 
pete subject to reimbursement. The Department of the Air Force 

as indicated that it would have no objection to the enactment of the 
biJl as introduced. However, the committee has determined that the 
same considerations which would justify relief in the amount of $12,500 
would also apply to relief in the increased amount of $22,500. There- 
for the committee recommends that the bill be amended to provide 
for a payment of $22,500 and that the amended bill be considered 
favorably. 


D®PARTMENT OF THE AtR Force, 
Washington, January 9, 1959. 

Hon. EmManvet CeEtier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your request for a 
report from the Department of the Air Force on H.R. 12466, 85th 
Congress, a bill for the relief of Jim B. Hill. 
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The purpose of H.R. 12466 is to authorize and direct the Secretary 
of the Treasury to pay to Jim B. Hill, of Bakersfield, Calif., the sum 
of $12,500. .The payment of this sum shall be in full settlement of all 
his claims against the United States for. expenses, losses, and damages 
incurred in moving his business enterprise as a result of the acquisition 
of land by the Government at Edwards Air Force Base, Calif., on or 
about July 20, 1953. 

Mr. Jim B. Hill, of Bakersfield, Calif., was formerly owner of 
tract U-1-M and former tenant of tract N-1-L, Edwards Air Force 
Base, Calif. These tracts were acquired by the United States on 
July 31, 1953, by filing of a declaration of taking in civil case No. 
1286—-ND of the U.S. District Court for. the Southern District of 
California, Northern Division. Mr. Hill submitted an application 
dated May 4, 1956, for reimbursement of $111,568 of resettlement 
expenses pursuant to Public Law 534, 82d Congress: This application 
was disallowed because it was not filed within 1 year from date of 
acquisition as required by Public Law 534. The Comptroller General 
by decision B-113363 dated February 5, 1953, had ruled that this 
requirement was clear and unambiguous. Mr. Hill contended that he 
had not been advised by letter as to the necessity for filing a resettle- 
ment application within 1 year. The division engineer, U.S. Army 
Engineer Division, South Pacific, advised that Mr. Hill was furnished 
application forms on October 8, 1953, and advised of his right to file. 

nvestigation indicates that items of Mr. Hill’s application in the 
total amount of $90,658.76 are eligible for reimbursement. However, 
section 401(b) of Public Law 534 provides that the total of reimburse- 
ment to owners and tenants of a parcel of land shall not exceed 
25 percent of the fair value of such parcel as determined by the 
Secretary of the military department concerned. The Secretary of 
the Air Force by letter dated July 20, 1953, to the Attorney General 
stated that he had determined that the just compensation for the 
tracts acquired from Mr. Hill was $50,000, thus $12,500 is the maxi- 
mum amount that could have been paid in reimbursement. 

In view of the facts outlined above, the Department of the Air 
Force has no legal obligation for payment of this claim. However, 
the Department of the Air Force would interpose no objection to 
enactment of the proposed private relief bill. 

Enactment of this legislation would involve no expenditures by the 
Department of Defense. There would, however, be an expense to 
the Government of $12,500. 

While the Bureau of the Budget advises that it would have no 
objection to the Department presenting such report as it considers 
appropriate, it recommends that the attached copy of a communica- 
tion from the Department of Justice adverse to the enactment of this 
proposal be submitted with the Department of the Air Force report. 

Sincerely yours, 
Davin S. Sarrs, 
Assistant Secretary of the Air Force, 
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DEPARTMENT OF JUSTICE, 
Washington, D.C., October 10, 1958, 
Hon. Mavrice H. Stans, 
Director, Bureau of the Budget, 
Washington, D.C. 

Dear Mr. Stans: This is in response to your request for the views 
of the Department of Justice concerning the proposed report of the 
Department of the Air Force regarding the bill (H.R. 12466) for the 
relief of Jim B. Hill. 

The bill would authorize payment of $12,500 to Jim B. Hill of 
Bakersfield, Calif., in settlement of his claim against the United 
States for expenses, losses, and damages incurred by him in moving 
his business enterprise as a result of the acquisition of his land by the 
Government at Edwards Air Force Base, Calif., in 1953. 

The proposed report of the Department of the Air Force sets forth 
the circumstances under which the claim arose and concludes with 
the statement that although the Department of the Air Force is 
under no legal obligation to pay this claim, it interposes no objection 
to the enactment of the bill. 

Moving expenses arising as a result of a taking in condemnation 
proceedings are not a compensable factor which may be included 
in an award of just compensation. Claimant in the instant case seeks 
the amount which, under the act of July 14, 1952, section 401(b), as 
amended, he could have collected at the time his property was acquired 
by the Government. The statute referred to authorizes payment of 
up to 25 percent of the estimated value of the property as determined 
by the Secretary of the Army, which in this case would have been 
$12,500. The bill seeks to waive the requirement that the claim for 
such expenses shall be filed within 1 year after the taking. If there is 
any reason why this claimant should escape the consequence of his 
failure to file his claim within the prescribed period it does not appear 
from the file. The Department of Justice does not believe that time 
limitations should be waived as a matter of course and without the 
justification of some exceptional circumstances. Enactment of the bill 
would establish an undesirable precedent and the Department of 
Justice is unable to concur in the views expressed in the proposed 
report of the Department of the Air Force. 

Sincerely yours, 
LAWRENCE E, WAtsH, 
Deputy Attorney General, 


O 
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OLIVER 0. NEWSOME 


Marcu 4, 1959.—Commitited to the Committee of the Whole House and ordered 
to be printed 


Mr. Cauttt, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1691] 


The committee on the Judiciary, to whom was referred the bill 
(H.R. 1691) for the relief of Oliver O. Newsome, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 15, strike out “‘in excess of 10 per centum thereof”, 


STATEMENT OF FACTS 


This bill seeks to relieve Oliver O. Newsome, of San Bernardino, 
Calif., of all liability to repay the United States the sum of $1,782.58 
received by him while employed at the San Bernardino Airbase from 
February 1, through July 31, 1956. Prior to his employment New- 
some had served 20 years in the U.S. Air Corps and was retired as a 
warrant officer. After his severance from Norton Air Force Base in 
July of 1956 the General Accounting Office issued notices of exception 
against payments due him under his retirement pay in the aggregate 
amount earned by him while doing work at the Air Force base. 

Newsome claims that he was advised by the personnel officer at 
the base that because the work was temporary he was not barred by the 
act of July 31, 1894, as amended (5 U.S.C. 62). There is evidence that 
Newsome worked at a prior date at the same Air Force base and was 
so advised. In the latter instance, however, the evidence would indi- 
cate that a personnel officer indicated to him that the act was in- 
applicable because of the temporary nature of the work. This case 
was reviewed by the Department of the Air Force and under date of 
October 16, 1958, David S. Smith, Assistant Secretary of the Air 
Force, advised the chairman of the Committee on the Judiciary that 
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their investigation disclosed that Newsome did perform in good faith 
services of value to the United States and this coupled with the fagt 
that collection of the amount involved would create a hardship caused 
the Air Force to recommend passage of this special legislation. 

Due to the fact that Newsome did perform services of value to the 
Government it is recommended that the committee report this bill 
favorably to the House. The author of the bill has advised the com- 
mittee that no attorney is involved and therefore, the 10 percent pro- 
vision in the bill has been deleted. 


DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, October 16, 1958. 
Hon. Emanvuet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for a 
report from the Department of the Air Force on H.R. 13348, 85th 
Congress, a bill for the relief of Oliver O. Newsome. 

The purpose of H.R. 13348 is to relieve Oliver O. Newsome, chief 
warrant officer, U.S. Air Force, retired (950986E), of liability to repay 
to the United States $1,782.58. This amount represents the salar 
received by Mr. Newsome during the period February 1 chrowdh 
July 31, 1956, while he was employed at the Norton Air Force Base, 
Calif., in violation of the provisions of the act of July 31, 1894. The 
proposed legislation would also authorize the Secretary of the Treasury 
to pay to Mr. Newsome any amounts paid by him or withheld from 
sums otherwise due him in partial or complete satisfaction of the claim 
of the United States. ‘The proposed legislation would further author- 
ize credit for any amount for which liability is relieved by this bill in 
the audit and settlement of the accounts of any certifying or disbursing 
officer. 

Records in this Department establish that Mr. Newsome enlisted 
in the Regular Army on August 17, 1935, and served in an enlisted 
status until January 11, 1949. On January 12, 1949, he accepted an 
appointment as a warrant officer in the U.S. Air Force. On August 
31, 1955, Warrant Officer Newsome was retired from the Air Force 
after 20 years, 12 days’ total active service. He was retired under the 
provisions of section 14(a) of the Warrant Officer Act of 1954. This 
section, now codified as section 1293 of title 10, United States Code, 
authorizes retirement of warrant officers upon completion of 20 years’ 
service. Beginning in September 1955, Mr. Newsome was paid 
retired pay at the rate of $186.70 per month by the Accounting and 
Finance Center, Denver, Colo. 

On September 22, 1955, Mr. Newsome was appointed as a supply 
requirements and distribution clerk (general), GS—5, $3,670 per annum 
at Norton Air Force Base, San Bernardino, Calif. On October 13, 
1955, the Air Force Finance Center advised Mr. Newsome and the 
Norton Air Force Base civilian personnel officer that it appeared that 
Mr. Newsome’s employment was in direct violation of the act of 
July 31, 1894, as amended (5 U.S.C. 62). On October 25, 1955, the 
Air Force Finance Center was notified that Mr, Newsome’s career 
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conditional appointment was canceled, effective September 22, 1955. 
Jt appears that Mr. Newsome was not paid for this period of employ- 
ment, and the provisions of H.R. 13348 are not related to compensa- 
tion for this period of time. Subsequently, on February 9, 1956, 
Mr. Newsome was again employed at Norton Air Force Base, this 
time on a temporary basis, as a supply inspector, WB-11, step 1. 
On March 26, 1956, the Air Force Finance Center requested informa- 
tion from Norton Air Force Base as to whether authority existed to 
permit the employment of a retired Regular officer or warrant officer, 
such as Mr. Newsome, in a wage board capacity. On July 16, 1956, 
Norton Air Force Base notified the Air Force Finance Center that 
Mr. Newsome had been separated effective July 6, 1956. 

On January 2, 1958, the General Accounting Office issued three 
notices of exception against payments totaling $1,782.58 made to 
Mr. Newsome. This amount represents the salary paid to him by 
Norton Air Force Base during the period February 9 through July 6, 
1956. The exceptions were based on Decisions of the Comptroller 
General (36 Comp. Gen. 655, dated Mar. 18, 1957, and B-131060, 
June 7, 1957), which pointed out that a retired member appointed 
to a temporary position or a position under the wage board schedule 
must be considered as holding an office during retirement, and that 
such employment is prohibited by the provisions of the act of July 31, 
1894, as amended (5 U.S.C. 62). The act of July 31, 1894, as amended, 
provides in pertinent part: 

“No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred 
dollars shall be appointed to or hold any other office to which com- 
pensation is attached unless specially authorized thereto by law; but 
this shall not apply to retired officers of the Army, Navy, Air Force, 
Marine Corps, or Coast Guard whenever they may be elected to 

ublic office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. Retired enlisted 
men of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
retired for any cause, and retired officers of the Army, Navy, Air Force. 
Marine Corps, or Coast Guard who have been retired for injuries 
received in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or 
to have held an office during such retirement. * * *” 

The civilian personnel officer at Norton Air Force Base, in acceptin 
Mr. Newsome for employment, apparently considered that a sitined 
member appointed to a temporary position under the wage board 
schedule was not subject to the 1894 act as amended. The officer 
responsible for accepting Mr. Newsome for employment is no longer 
a member of the staff at Norton Air Force Base; it is not possible, 
therefore, to verify this assumption. Likewise, it is not possible to 
verify Mr. Newsome’s assertion that he accepted employment based 
on assurances given him by responsible administrative officials that 
his employment was proper. 

The Comptroller General instructed the Air Force to effect collec- 
tion to cover the civilian compensation erroneously paid to Mr. 
Newsome. On February 21, 1958, Norton Air Force Base advised 
Mr. Newsome that the General Accounting Office had determined 
that the payments made to him were erroneous. He was requested 
to make restitution of the amounts erroneously paid to him, and 
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advised that repayment could be made in installments if he preferred, 
Mr. Newsome advised Norton Air Force Base that he had “no intep- 
tion of volunteering to repay to the Federal Government any amount 
received as services-rendered compensation.”” ‘The indebtedness was, 
therefore, referred to the Accounting and Finance Center, Denver, 
Colo., for collection of the indebtedness in accordance with Public 
Law 497, 83d Congress. This law authorizes the withholding of the 
pay of a retired member for the liquidation of indebtedness resulting 
from erroneous payments. 

Mr. Newsome was advised by letter of the indebtedness and the 
reasons for the determination that the payments made to him were 
erroneous. Since Mr. Newsome did not reply to this letter, a notifica- 
tion was enclosed with his retired pay for April, notifying him that 
effective with his May check, $124.46 would be deducted from his 
retired pay and applied to reduce the indebtedness. 

H.R. 13348 states that assurances were given Mr. Newsome by 
responsible administrative officials that his employment was proper. 
It has not been possible to substantiate this assertion because of 
personnel changes at Norton Air Force Base. However, it appears 
reasonable to assume that Mr. Newsome would have relied on the 
Norton Air Force personnel officer to use care in affirming his eligibility 
for employment as a wage board employee, since Norton Air Force 
Base had 4 months earlier canceled his GS-5 appointment because of 
conflict with the provisions of the act of July 31, 1894. Further, the 
fact that Mr. Newsome did in good faith perform services of value 
to the U.S. Government in the period in question must be considered 
together with the fact that collection of the amount involved would 
appear to create a hardship. Accordingly, the Department of the 
Air Force recommends the passage of H.R. 13348. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Davip S. Smits, 
Assistant Secretary of the Air Force. 





Marcu 26, 1958, 
CDDS-1 Newsome, Oliver O. 
95 0986E 
($1,782.58) 
Subject: Indebtedness due the United States 
To: CWO, W-2 Oliver O. Newsome, USAF (retired), 3915 Vermont 
Street, San Bernardino, Calif. 

1. The Air Force Audit Branch of the General Accounting Office, 
this installation, has advised us that you are indebted to the U.S. 
Government in the amount of $1,782.58, resulting from nonentitlement 
to civilian compensation. 

2. You have been in receipt of retired pay from August 31, 1955, 
when you retired for length of service, as a Regular Air Force warrant 
officer, nondisability, pursuant to the provisions of the Warrant Officer 
Act of 1954. Therefore, you are prohibited by the act of July 31, 
1894 (28 Stat. 205) as amended (5 U.S.C. 62), from holding a civilian 
position or office with the Federal Government where either the rate 
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of retired pay or the rate of compensation fixed for the civilian position 
or office amounts to $2,500 per annum. 

3. Your employment under a series of temporary appointments as 
a supply inspector, San Bernardino Air Materiel Area, San Bernardino, 
Calif., at the hourly rates of $1.91 and $2.03 was in excess of $2,500 
per annum. Based on the Comptroller General’s definition of a tem- 
porary position in 36 Comptroller General 655 and of a wage board 
employee in decision B-131060, dated June 7, 1957, you must be con- 
sidered as having held a dual office during your civilian employment, 
which is prohibited by the provisions of the above act. Accordingly, 
you are not entitled to the civilian compensation you received during 
the period February 9 through July 7, 1956, nor to the lump-sum 
settlement for accrued leave earned for the above period. Recoup- 
ment, therefore, is required for the payments you received as follows: 




















DO voucher No. Period of account Certifying officer | Amount 

ALM a inetindactvesbeavomstocas February 1956........- L.L. Miller $30. 56 
NE din. Snstiiivmnbondeciinnsinna OT Be do 152, 80 
en i donna niaieamisinibaaenenien (Meek ee dinimnsbedaes do 152. 80 
ee RE Peiicvedinctinesdlcnncn do 152. 80 
i hiendehoonsnnnwsngtesasedéneian ven ccinaetvdtamernenbengad do 133, 22 
a natdbiiconscashscccacasnntenest GUE ad abe dewlish tuum do 152. 80 
dedi anusieasdstithwekwannesninel bc Mehinthiapn net tihaathie hee aniegl do 152. 80 
ii dishe aibkentien erga tenpenaiamas Se Ra TS do 152. 80 
ip tivnketeseesnesetossausenetpenn FUE Weliccnenhctntciinases do 152. 80 
ET Se eS 3 e"* ia elendasnaddaseb do 152. 80 
tei dbbhmiteGeacddsrsonetheegduwnntel GOR i ceddnndecussilonses do 152. 80 
i iidieenabbontnesesetnetecrsuenmnanee SSE Kelly Gallanos.............. 243. 60 
Total overpayment..............- | nhphinkiudatbghscodbbosdidudcdaendbditenanbacieanienbnee 1, 782. 58 





4. If you have documentary evidence to show that this indebted- 
ness has been previously liquidated, it should be forwarded to this 
headquarters for consideration of removal of your indebtedness. 
Otherwise, your remittance for liquidation of this indebtedness should 
be made by check or money order payable to the Treasurer of the 
United States and forwarded to the Retired Pay Branch, Central 
Disbursing Division, Air Force Accounting and Finance Center, 
3800 York Street, Denver 5, Colo. 

5. In the event it would cause you undue hardship to remit the 
full amount, you may authorize monthly deductions from your re- 
tired pay. However, such deduction, in view of the large amount of 
the indebtedness, should be authorized in an amount of not less 
than two-thirds of your gross retired pay. A copy of this letter 
should be enclosed with your remittance or authorization. 

Donett MarHews, 
Captain, USAF, Chief, Retired Pay Branch, 
Central Disbursing Division 
(For the commander). 
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LT. COL. JOHN M. BRIZZARD 





Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Toit, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1739] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1739) for the relief of Lt. Col. John M. Brizzard, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to authorize the Comp- 
troller General of the United States to relieve Lt. Col. John M. Brizzard 
of all liability to refund $380 paid him as station quarters allowance 
for the period of December 22, 1949, to June 29, 1950, while he was 
stationed at Fort Richardson, Alaska. The bill would also authorize 
the payment to Lieutenant Colonel Brizzard of any money paid or 
withheld from him in connection with this matter. 


STATEMENT 


During the period referred to in the bill Lieutenant Colonel Brizzard, 
then a captain, was stationed at Fort Richardson, Alaska. His 
dependents were authorized to travel to Alaska, and to join him 
there because he had obtained civilian housing in Anchorage, Alaska, 
This housing consisted of two rooms for which he paid $125 per 
month plus utilities which averaged about $35 to $40 a month. Fis 
rental allowance was about $90 a month. 

At that time, Government quarters were available to the then 
Captain Brizzard, but not to his dependents. At the time, station 
per diem allowances based on the Pay Readjustment Act of 1942 
related to the cost of living of a member of the service and not to the 
cost of living of his dependents. In the Career Compensation Act 

84007 








2 LT. COL. JOHN M. BRIZZARD 


of 1949, authority was granted so that in fixing the rate of station 
per diem for duty outside of the United States or in Alaska, considera- 
tion could be given to all elements of the cost of living of both mem- 
bers and their dependents. Under the regulations issued by the 
Army to implement the provisions of that act, Lieutenant Colonel 
Brizzard was paid $380 for station per diem allowance for quarters, 
However, subsequently, the Comptroller General held that payments 
made under tbe retroactive provisions of administrative regulations 
were invalid. This ruling resulted in the liability with which H.R, 
1739 is concerned. 

The evidence submitted to this committee establishes that Lieu- 
tenant Colonel Brizzard was not at fault in any way in receiving the 
payment of the $380, and the payment was authorized by the appro- 

riate military authorities. Further, in view of the amounts expended 
»y Lieutenant Colonel Brizzard for actual living expenses and the 
manner in which the subsequent ruling of invalidity of the payment 
was made, this liability imposes a financial hardship on this individual, 
The Army and the Comptroller General have questioned relief because 

rivate relief would grant preferential treatment, but the committee 
feels that relief should be accorded in this instance. This view is 
reinforced by the fact that the Comptroller General’s original objection 
did not relate to the propriety under the regulations, but rather to the 
fact that the payment had been made under a retroactive application 
of those regulations, which was found to conflict with a provision of 
the basic law. On the basis of the considerations of this case the com- 
mittee recommends that the bill be considered favorably. 

The reports of the Department of the Army and the Comptroller 
General are as follows: 

DEPARTMENT OF THE ARMY, 
Washington, D.C., November 3, 1958, 
Hon. Emanuet CELter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuatrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 13182, 
85th Congress, a bill for the relief of Lt. Col. John M. Brizzard. 

This bill provides as follows: 

“That the Comptroller General of the United States be, and he is 
hereby, authorized and directed to relieve Lt. Col. John M. Brizzard, 
Signal Corps, of all liability to refund to the United States the sum 
of $380. Such sum represents staiion quarters per diem paid him for 
the period December 22, 1949, to June 29, 1950, while he was sta- 
tioned at Fort Richardson, Alaska.”’ 

os Department of the Army is opposed to the above-mentioned 
bill. 

Records of the Department of the Army show that Lt. Col. (then 
captain) John M. Brizzard, Army Service No. 054027, was stationed 
at Fort Richardson, Alaska, during the period December 22, 1949, to 
June 29, 1950, the period stated in the subject bill. During this period 
Government quarters were available for himself but not for his de- 
pendents. Station per diem allowances for quarters and subsistence 
during the period stated were governed by the provisions of the Pay 
Readjustment Act of 1942 (sec. 12, act of June 16, 1942, ch. 413, 
56 Stat. 364, as amended by sec. 203 of the act of Aug. 2, 1946, ch, 756, 
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60 Stat. 859). The language used therein with respeet to the author- 
ity to prescribe station per diem for duty outside the United States or 
in Alaska related to the cost of living of a member, exclusive of cost of 
living of his dependents. That such was the intent was apparent 
from the rates prescribed. One rate was prescribed for each location 
for all members, no distinction being made between members with 
dependents and members without dependents. 

“Tt was not until the Career Compensation Act of 1949 (sec. 303(b), 
ch, 681, 63 Stat. 814) was enacted that authority was granted that in 
fixing the rate of station per diem for duty outside the United States 
or in Alaska consideration could be given to all elements of cost of 
living of members and their dependents. However, section 303(h) 
of the act provided that ‘‘no provisions of this section shall become 
effective until * * * regulations have been issued.” The Army 
issued such implementing regulations on June 30, 1950, retroactive 
to October 1, 1949. Based on this regulation Lieutenant Colonel 
Brizzard was paid $577.50 for station per diem for subsistence and 
$380 for station per diem for quarters, for periods prior to June 30, 
1950. Subsequently, however, the Comptroller General of the United 
States held (Notice of Exception No. 323900, Apr. 24, 1953) that the 
payments made under the retroactive provisions of the administrative 
regulations issued pursuant to the Career Compensation Act of 1949 
were invalid because of the proscription of section 303(h), supra. 

Public Law 197, 84th Congress (act of Aug. 1, 1955; ch, 439, 69 
Stat. 427), validated payments made for station per diem for sub- 
sistence for the period after January 31, 1949, and before October 13, 
1950, for officers and warrant officers stationed at Fort Richardson, 
Alaska, thus regularizing the payment of the $577.50 for subsistence. 
However, the act did not validate payments previously made for 
quarters, which is represented by the sum of $380, the subject amount 
of this relief bill. The legislative history of the act while specific as 
to subsistence is silent as to quarters. 

To relieve Lieutenant Colonel Brizzard of the liability to refund 
the amount of $380 would create an inequity by authorizing station 
per diem allowance for quarters to him in excess of the allowances 
received by all other members with dependents who were stationed in 
Alaska and other overseas areas during the same period who did not 
receive such payments. To the extent that Lieutenant Colonel 
Brizzard would benefit by the validation of the amount if this bill is 
enacted, discrimination would exist against all other members in a like 
situation, even though the excess payment was not caused by any 
fault or action of the member. 

For the foregoing reasons the Department of the Army recommends 
that the bill be not favorably considered. 

The cost of this bill, if enacted, will be $380. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Witper M. Brucker, 
Secretary of the Army. 
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ComprroLtter GENERAL OF THE UNITED Srarzs, 
Washington, D.C., July 17, 1958, 
Hon. Emanvet Ce.uer, 


Chairman, Committee on the Judiciary, 
House of Representatives, 


Dear Mr. Cuarrman: Your letter of June 30, 1958, acknowledged 
July 1, requests our comments on H.R. 13182 for the relief of Lt. Col, 
John M. Brizzard. 

The bill would authorize and direct the Comptroller General to 
relieve Colonel Brizzard of all liability to refund to the United States 
the sum of $380, representing station quarters per diem paid to him 
for the period December 22, 1949, to June 29, 1950, while he was 
stationed at Fort Richardson, Alaska. 

The military pay records show that Colonel Brizzard (then a cap- 
tain) was credited station quarters allowance at $2 per day from 
December 22, 1949, to June 9, 1951, when he was assigned quarters, 
A notice of exception was issued to the station quarters allowance 
credits for the period December 22, 1949, through June 29, 1950, for 
the reason that no entitlement to the allowance existed prior to 
June 30, 1950. 

It appears that bachelor officer quarters were available at Fort 
Richardson for all officers who wished to use them during the period 
covered by this bill. We understand, however, that, since Colonel 
Brizzard’s dependents lived with him and Government family quarters 
were not available, he obtained civilian housing in Anchorage, Alaska, 
In such circumstances, he was entitled to a basic allowance for quarters 
in his then grade of captain at the rate of $90 per month; but, under 
the provisions of law and regulations in effect prior to the enactment 
of the Career Compensation Act of 1949, the entitlement of an officer 
on duty outside the United States to an additional station quarters 
allowance was based on the availability of quarters to him personally, 
rather than on the availability of family quarters. 

Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, permitted the consideration of all elements of cost of living to 
members and their dependents in fixing the rates of station per diem 
allowances payable to members on duty outside the United States, 
and thus authorized payment of station quarters per diem to a member 
with dependents (at rates to be prescribed) in the event Government 
family quarters were not available. Such provisions of law, however 
did not become effective until the implementing regulations required 
under section 303(b) of that act were issued. The implementin; 
regulations applicable to Army personnel were not issued unti 
June 30, 1950. Hence, the station quarters per diem credits made 
to Colonel Brizzard at $2 per day for the period prior to June 30, 
1950, were erroneous and he is liable to the United States for the 
amount of such payments. 

A number of notices of exception have been issued in connection 
with overpayments of station quarters per diem at Fort Richardson 

rior to June 30, 1950, and collections have been and are being made. 
Ve also questioned the payment of the subsistence portion of the 
station per diem allowance which was paid to officers on duty at Fort 
Richardson and Elmendorf Air Force Base, Alaska. Such payments 
for the period February 1, 1949, to October 12, 1950, were validated 
by the act of August 1, 1955 (69 Stat. 447) but that act did not validate 
the quarters portion of the station per diem allowance. 
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We do not view with favor legislation which grants preferential 
treatment to one individual over other individuals similarly situated 
and Colonel Brizzard is but one of a number of officers who are in- 
debted to the United States because of erroneous credit of this station 
quarters per diem. Since we perceive no special equities in this case 
which would justify a departure from our consistent position on pre- 
ferential treatment bills, we do not recommend that H.R. 13182 be 
favorably considered. 

Sincerely yours, 
JosEPpH CAMPBELL, 
Comptroller General of the United States. 


O 
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Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Tout, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1744] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1744) for the relief of Gordon E. Martin, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve Gordon E. 
Martin, of San Diego, Calif., of the lability to pay $235.44, an amount 
which was paid by the Government for the temporary storage of his 
household effects in 1952 and 1953 while he was on active duty with 
the Navy. 

STATEMENT 


Mr. Gordon E. Martin was recalled to active duty with the Navy, 
and served from February 10, 1952, to February 9, 1954. He was 
advised by Navy authorities that he could have a portion of his 
household effects stored, and the Government would pay the storage 
cost for a 6-month period for each permanent duty station during his 
tour of active duty. This Mr. Martin elected to do. An officer’s 
entitlement to temporary storage of his household effects is based on 
subsection 303(c) of the Career Compensation Act of 1949. That 
subsection provides that members of the uniformed services shall be 
entitled to ‘transportation (including packing, crating, drayage, tem- 
porary storage, and unpacking) of baggage and household effects” to 
and from such location as may be prescribed by the Secretaries con- 
cerned. The Navy interpreted this language as authorizing the tem- 
porary storage of household goods in connection with a change of 
station. It was in line with this interpretation that the shipping 
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officer approved Lieutenant Martin’s household goods in connection 
with the matter that H.R. 1744 is concerned with. However, on 
April 17, 1954, the Comptroller General ruled that temporary storage 
of household effects is only authorized when an officer receives orders 
for permanent change of station and the household effects are actually 
shipped pursuant to those orders. 

In Mr. Martin’s case his household goods were not actually shipped 
in connection with the change of station. As a result in the light of 
the Comptroller General’s position, it was held that the temporary 
storage was erroneously approved by the shipping officer. The De- 
partment of the Navy in its report indicates that it is opposed to 
relief by private legislation because that relief would be preferential, 
but that report does contain the admission that the liability with 
which the bill is concerned arose from an erroneous interpretation by 
the Department of the Navy. 

The committee has considered the facts and circumstances of this 
matter and has concluded that Mr. Martin should be relieved of the 
liability imposed upon him under these circumstances. Here the 
claim of the Government was determined after Mr. Martin had been 
released to inactive duty. It appears to be unfair to require repay- 
ment under these circumstances, and therefore the committee recom- 
mends that the bill be considered favorably. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or Lecistative Liatson, 
Washington, D.C., October 10, 1957. 
Hon. EManvet CELter, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: Reference is made to your letter dated 
July 17, 1957, to the Secretary of the Navy, requesting comment on 
H.R. 8642, a bill for the relief of Gordon E. Martin. 

The purpose of H.R. 8642 is to relieve Gordon E. Martin of liability 
to pay to the United States the sum of $235.44, representing the 
amounts paid by the United States for temporary storage of his house- 
hold effects for the periods April 8 to October 7, 1952, and April 7 
to October 7, 1953. 

An officer’s entitlement to temporary storage of household effects 
is based upon subsection 303(c) of the Career Compensation Act of 
1949 which provides that members of the uniformed services shall be 
entitled in connection with a change of station “‘to transportation (in- 
cluding packing, crating, drayage, temporary storage and unpacking) 
of baggage and household effects” to and from such location as may 
be prescribed by the secretaries concerned. The Department of the 
Navy interpreted that language to authorize the temporary storage of 
household goods in connection with a change of station. In view of 
that determination the shipping officer approved the storage of Lieu- 
tenant Martin’s household goods when it was requested. 

However, on April 17, 1954, the Comptroller General ruled that 
temporary storage of household effects is only authorized when the 
officer receives orders for permanent change of station and the house- 





GORDON E. MARTIN 3 


hold effects are actually shipped pursuant to those orders. Since 
Lieutenant Martin’s household goods were not actually shipped in 
connection with the change of station the temporary storage was 
erroneously approved by the shipping officer. 

Lieutenant Martin and a great number of other officers are liable 
to repay or have already repaid the cost of temporary storage when 
the storage was not an incident to the transportation of the household 
effects. Although the liability of Lieutenant Martin arose from an 
erroneous interpretation of the law by the Department of the Navy, 
the Department of the Navy is opposed to the enactment of private 
relief legislation in this case. Such legislation would discriminate 
against all other members of the uniformed services who are liable for 
the cost of storage obtained under similar circumstances and would 
therefore be inequitable. 

The Department of the Navy, however, would support general re- 
lief legislation which would relieve all officers who are liable for the 
repayment of the cost of temporary storage prior to April 17, 1954; 
which would reimburse those officers who have repaid such sums of 
money to the United States; and which would authorize payment to 
those officers who stored their household goods at their own expense 
expecting to be reimbursed for the cost of storage but whose claims 
have been denied by the Comptroller General. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 8642 to the Congress. 

Sincerely yours, 
E. C. SrepHan, 
Rear Admiral, U.S. Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 


O 
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MRS. MAXINE L. COWAN HARRISON 


Marca 4, 1959.—Committed to the Committee of fhe Whole House and ordered 
to be printed 


Mr. Linpsay, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H.R. 1749] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1749) for the relief of Mrs. Maxine L. Cowan Harrison, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to direct the Comptroller 
Ged of the United States to relieve Mrs. Maxine L. Cowan 
Harrison from all liability to refund an amount of $350 in social 
security payments erroneously paid her in behalf of her two children 
following the death of her husband, Lamar Flint Harrison, in the 
crash of an airplane on October 7, 1955. 


STATEMENT 


After her husband, a naval aviator, was killed when his airplane 
crashed into the ocean off Coronado, Calif., on October 7, 1955, Mrs. 
Maxine L. Cowan Harrison applied for old-age and survivors insurance 
benefits for herself as the widow and on behalf of her two. children as 
the stepchildren of Lamar Flint Harrison, the deceased wage earner. 
The Bureau of Old-Age and Survivors Insurance found her to be 
entitled to a lump-sum death payment of $220.50 as the surviving 
widow and the children to be entitled to $35 a month commencing in 
October 1955. In the application it had been stated that she and the 
ae were living with the deceased wage earner at the time of his 

eath, 

Evidence was subsequently submitted which showed that Mrs. 
Harrison and the children were not living with Mr. Harrison at the 
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time of his.death, and that he was not providing one-half: of. their 
pear As appears in the report of the Department of Health 
Education, and Welfare, Mrs. Harrison requested a hearing before¢ 
referee of the Social Security Administration on this matter, Ap. 
parently she believed that the erroneous payments in behalf of the 
children could be adjusted by a reduction in benefits to be paid her. 
The referee ruled that she would have to repay the erroneous child’s 
insurance payments that she had received. 

This committee has carefully considered this case and has concluded 
that although from a legal standpoint the liability to refund is clear 
this widow should be relieved of the liability to make that repayment, 
Obviously Mrs. Harrison has sought legislative relief in this instance 
because there is no other way in which she can obtain relief. While 
Mrs. Harrison received the payments, the money was paid in behalf 
of the two minor stepchildren. The committee feels that in view of 
the circumstances, Mrs. Harrison should be relieved of liability. Ac- 
cordingly it is recommended that the bill be considered favorably. 


DepaRTMENT OF Heattu, EpucaTion, AND WELFARE, 
Washington, January 3, 1958, 
Hon. EManvuet CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This letter is in response to your request of 
March 12, 1957, for a report on H.R. 5567, a bill for the relief of Mrs. 
Maxine L. Cowan Harrison. 

The bill would authorize the Comptroller General of the United 
States to relieve Mrs. Maxine L. Cowan Harrison of the need to re- 
fund child’s benefits under the old-age and survivors insurance pro- 
gram totaling $350 which were erroneously paid to her, as the widow 
of Lamar Flint Harrison, for her two minor children—his stepchildren, 

Old-age and survivors insurance benefits are designed to replace 
in part the earnings lost by a worker and the dependent members of 
his family when he retires or dies. Under section 202(d)(4) of the 
Social Security Act a child can qualify for survivor’s benefits based 
on the earnings record of his stepfather if at the time of the latter’s 
death the child was living with or receiving at least one-half support 
from the stepfather. 

Mrs. Harrison stated in her application for old-age and survivors 
insurance benefits that her two children were living with her and Mr. 
Harrison at the time of his death on October 7, 1955. As a result, 
child’s benefits totaling $350 were paid to Mrs. Harrison’s children 
for the months October 1955 through February 1956. Evidence 
submitted later showed that the children were not living with Mr, 
Harrison when he died, nor was he providing one-half their support. 
(The natural father of the children was furnishing $80 monthly toward 
their support.) The children were not, therefore, entitled to the child’s 
benefits which had been paid. 

Presumably, this bill is based on the premise that, while these pay- 
ments were clearly erroneous and would not have been made but for 
the mother’s incorrect statements in the benefit application, there 
should be relief from liability for repayment on compassionate or 
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equitable grounds. The Congress, however, has by general law estab- 
lished criteria for determining in individual cases under what circum- 
stances adjustment or recovery of an incorrect payment by the United 
States should be waived—i.e., only where the individual receiving pay- 
ment “is without fault * * * and adjustment or recovery eunlide- 
feat the purpose of (the old-age and survivors insurance program) or 
would be against equity and good conscience’’—and has entrusted the 
responsibility for such determinations to this Department, subject to 
the right of the individual to an opportunity for a hearing on the ques- 
tion and to judicial review on the record of the hearing. 

The very purpose of the Congress in enacting these provisions was, 
undoubtedly, to establish an naa. readily available, and systematic 
administrative procedure for the at best uncertain, burdensome, and 
expensive method of relief by private bill in this class of cases. To 
consider, let alone enact, such private bills would thus tend to defeat 
a major purpose of these provisions, and this regardless of whether in 
the particular case the individual has invoked, or, if so, has exhausted 
his remedy under these provisions. 

In this particular case, Mrs. Harrison requested a hearing before 
a referee of the Social Security Administration, alleging that she had 
been advised by a Bureau employee that she would not have to re- 
fund the erroneous payments if her earnings in 1956 did not exceed 
$1,200 because, in that event, the incorrect payments could be re- 
covered by adjustment of monthly benefits that would accrue to her 
in her own right. The referee, in his decision, found that Mrs. 
Harrison had evidently misunderstood the information given her— 
she could not, under the law, become entitled to monthly benefits if 
her children were not entitled to child’s benefits—and that she ‘‘re- 
ceived erroneous child’s insurance payments that must be repaid 
to the trust fund.” She did not seek a review of this decision before 
the Appeals Council. 

Moreover, she was clearly at fault in incorrectly stating on the 
application that the children were living with the stepfather at the 
time of his death. Thus, under the criteria laid down by the Congress, 
she cannot be relieved of her obligation to make the refund. To 
apply different criteria to her would violate the principle of equal 
treatment for all persons under like circumstances and would thus, 
as said in a somewhat different context in the President’s veto message 
on H.R. 1334, 83d Congress (H. Doc. No. 177), be “contrary to sound 
principles of equity and justice.” 

Ae therefore, recommend against favorable consideration of this 

ill. 

The Bureau of the Budget advises that it perceives no objection 
to the submission of this report to your committee, 

Sincerely yours, 
M. B. Fousom, Secretary. 


O 
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MRS. PAUL M. TEDDER 


Marcu 4, 1959.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Toxt, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2099] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2099) for the relief of Mrs. Paul M. Tedder, having considered 
the same, report favorably thereon with amendment and recommend 
that the bill do pass 

The amendments are as follows: 

Page 2, line 2, after the word “was’’, insert ‘‘not’’. 

Page 2, line 5, after the word “contracts”, strike out “with” and 
insert “between’’. 

Page 2, lines 14 and 15, strike out “‘in excess of 10 per centum 
thereof”. 

STATEMENT OF FACTS 


The purpose of the proposed legislation is to pay the sum of $15,000 
to Mrs. Paul M. Tedder, of Gainesville, Fla., in recognition of the 
scientific contributions of her husband, the late Paul M. Tedder, in 
the field of electronic ordnance while he was employed as a research 
engineer by the University of Florida. Such contributions were 
highly significant to the successful prosecution of World War Il 
by the United States and, although he was not directly employed by 
the United States, the inventive and creative abilities of the late 
Paul M. Tedder were utilized by the United States for a 13-year period 
through contracts between the University of Florida and, successively, 
the National Defense Research Committee, the National Bureau of 
Standards, and the Diamond Ordnance Fuze Laboratories. 

During such period the late Paul M. Tedder conceived ‘many ideas 
and inventions of major importance to the proximity fuse design art 
which have resulted in savings to the United States of many millions 
of dollars and for which he received no compensation other than his 
salary from the University of Florida. 
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The Department of the Army and also the Department of Com. 
merce state in their reports to the committee that Mr. Tedder rep. 
dered unusual services to the United States and saved millions of 
dollars to the Government. Both agencies recommend the enactment 
of this bill. Therefore, your committee, after much discussion concur 
in those recommendations and recommend favorable consideration 
of the bill as amended. 


Tue SECRETARY OF COMMERCE, 
Washington, February 12, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CuarrMan: This letter is in reply to your request of 
January 21, 1959, for the views of this Department with respect to 
H.R. 2099, a bill to provide for a posthumous cash award in recognition 
of the scientific contributions in the field of electronic ordnance made 
by the late Paul M. Tedder. 

H.R. 2099 would authorize the payment of $15,000 to Mrs. Paul 
M. Tedder in recognition of the scientific contributions made by her 
husband, the late Paul M. Tedder, to the United States during World 
War II. 

The Department of Commerce recommends enactment of H.R. 
2099. 

Mr. Tedder, although not directly employed by the Federal Goy- 
ernment, contributed substantially to the war effort during World 
War II and to the national defense during the postwar years until his 
death. Mr. Tedder has been credited by the Ordnance Corps for 
several inventions relating directly to the development and refinement 
of proximity fuses. The contributions were in four general categories: 

(1) Development of the theory and art of proximity fuse 
design ; 

(2) The invention of important devices and systems in fusing 
and related fields; 

(3) Advice and consultative assistance to allied nations; and 

(4) Advice and consultative assistance to industrial concerns 
engaged in research and development as well as production of 
uses. 


The direct savings to the Federal Government as a result of Mr. 
Tedder’s contributions are estimated by the Ordnance Corps in the 
millions of dollars. Mr. Tedder received no compensation for the 
results of his inventive genius other than a salary from the University 
of Florida which was his employer during the period of his contr- 
butions. 

In view of the outstanding contributions which Mr. Tedder made 
to the national defense, this Department believes that the posthumous 
cash award which would be authorized by H.R. 2099 would be a most 
fitting indication of the Nation’s appreciation of his services. 

It is noted that on page 2, line 2, of the bill the word “not” has 
been omitted before “directly.” 
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The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this report to your committee. 


Sincerely yours, 
F. H. Mueriuer, 
Acting Secretary of Commerce. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., February 4, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for the 
facts and views of the Department of the Army with respect to H.R. 
2099, 86th Congress, Ist session, a bill to provide a posthumous cash 
award in recognition of the scientific contributions in the field of 
electronic ordnance made by the late Paul M. Tedder. 

The bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
Mrs. Paul M. Tedder, Gainesville, Florida, the sum of $15,000, in 
recognition of the scientific contributions of her husband, the late 
Paul M. Tedder, in the field of electronic ordnance while he was 
employed as a research engineer by the University of Florida. Such 
contributions were highly significant to the successful prosecution of 
World War II by the United States and, although he was [not] 
directly employed by the United States, the inventive and creative 
abilities of the late Paul M. Tedder were utilized by the United 
States for a thirteen-year period through contracts with [between] 
the University of Florida and, successively, the National Defense 
Research Committee, the National Bureau of Standards, and the 
Diamond Ordnance Fuze Laboratories. During such period the late 
Paul M. Tedder conceived many ideas and inventions of major 
importance to the proximity fuze design art which have resulted in 
savings to the United States of many millions of dollars and for which 
he received no compensation other than his salary from the University 
of Florida. * * *” 

The Department of the Army favors the above-mentioned bill. 

The scientific contributions in the field of electronic ordnance made 
by the late Paul M. Tedder for the Government in our opinion greatly 
exceeded the normal requirements of the work for which he was paid, 
and the performance of his research duties was far above that expected 
of the average research scientist in his field. From a review of the 
facts it has been concluded that the Department of the Army does 
not have any authority under which it could make the proposed award. 
There is no legal obligation on the part of the Government, and as 
Mr. Tedder was not on the Federal payroll no administrative award 
can be made to him under title [1], Government Employees Incentive 
Awards Act (68 Stat. 1112). Under this act recognition can be given 
Government employees for outstanding scientific contributions such 
as were made by Mr. Tedder. 

The University of Florida, a nonprofit institution, established 
separate facilities to do experimental work in the proximity fuze art 
for the Government under non-profit-type research contracts. Such 
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research contracts now exist and existed during the 13-year period 
that Mr..Tedder was employed by the university to do the research 
work called for by the Government contracts. In this manner the 
Government received the benefits of Mr. Tedder’s efforts for 13 years, 
National security prevents a detailed discussion of Mr. Tedder’s 
work. However, it may be stated that Mr. Tedder’s contributions to 
the proximity fusing field were in four general categories: (1) Advice 
and consultative assistance to our allies; (2) advice and consultative 
assistance to industrial concerns engaged in research, development, 
and production of fuses; (3) development of the theory and art of 

roximity fuse design; and (4) invention of important devices in 
using and related fields. 

The first. three fields are accolades for the general superior per- 
formance of his duties under the research contracts which made him 
an authority in the field and gained for him the respect of the other 
top scientists in the field of electronic ordnance. his superior per- 
formance of duties cannot be measured by monetary benefits to the 
Government. 

The interests of national defense dictate that the most advanced 
type of item not be subjected to the risk of compromise until such 
time as the military capabilities of potential enemies makes such a 
risk necessary. Mr. Tedder’s scientific contributions included the 
development in 1947-48 of a radically different type of proximity 
fusing system. The design of this fuse was such an advance in the 
art that it has only now been incorporated in ordnance items soon to 
reach the using services. 

The interests of national defense also dictate that the military 
services foresee & military requirement and have it ready for use when 
needed. The amount of time required to research and develop the 
item for production can be estimated by considering the state of the 
art and the advance in the art required by the item. Mr. Tedder 
developed what has become known to the art as the Florida amplifier. 
This specific development and its many variations constitute a major 
innovation and advance in proximity fuse design. Their use has 
facilitated the design and reduced the development time required for 
several specific fuses. The Florida amplifier in one fuse alone short- 
ened the development time by 1 or 2 years, and it is possible that 
only by its use could the military requirement be met. The use of 
another of his circuits makes it possible to use only one component 
in place of at least five components in still another fuse. 

mproved reliability of function in the fuses applying Mr. Tedder’s 
systems is difficult to evaluate. One way is to contrast the cost of 

elivering equal numbers of functioning rounds over the target. In 
the case of the 5-inch HVAR rocket the increased reliability of per- 
formance results in the reduction of the required number of rounds 
so that a saving of many millions of dollars is anticipated, some of 
which has already been realized. Two additional items now in pro- 
duction engineering phase will account for savings on this basis of 
additional millions of dollars, and the use of the circuit which elimi- 
nated the need for five components will on the basis of the cost differ- 
ential of these components alone result in savings of several hundred 
thousand dollars on present scheduled procurement for stockpile. 

For the foregoing reasons the Department of the Army recommends 
that the bill be favorably considered. 


———————— 
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To make the bill factually correct, it is recommended that it be 
amended as follows: page 2, line 2, after ‘“‘was” insert “not” and in 
line 5, page 2, after “contracts” delete ‘‘with” and substitute therefor 
the word “between’’. 

The enactment of this legislation will cause no apparent increase in 
the budgetary requirements for the Department of the Army. | 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. ' 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2281] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2281) to provide for the payment of relocation expenses to 
Milo G. and Patricia Wingard, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE 


The purpose of the proposed legislation is to authorize the payment 
of an amount, to be fixed by the Secretary of the Air, Force under 
applicable law and which shall not exceed $1,106, to Milo G. and 
Patricia Wingard, of Longmeadow, Mass., in full settlement of their 
claim against the United States for expenses, losses, and damages 
incurred in moving as the result of the acquisition of their land by the 
Government at Cape Canaveral Auxiliary Air Force Base, Fla. 


STATEMENT 


The land formerly owned by Milo G. Wingard and Patricia Wingard 
at Cape Canaveral, Fla., was acquired by the Government.on Decem- 
ber 18, 1956. However, the owners did not vacate the tract until 
January 19, 1957. The negotiation for the purchase of the property 
had been conducted by representatives of the Jacksonville district 
engineer. In the course of these negotiations the right of the Wingards 
to reimbursement for moving costs and filing requirements were ex- 
plained in general terms. At that time application forms and a letter 
of information and instructions, in blank except for the owners names 
were left with the Wingards. Since the letter of information and 
instructions intended for use with applications for reimbursement for 
resettlement expenses was blank when left with Milo G. and Patricia 
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Wingard they assumed that they had 1 year to file the application 
with that period beginning to run only after they had actually Vacated 
the property. 

The law governing the question of payment of resettlement ex: 
penses required that the application be made within 1 year of the 
acquisition of the property by the Government rather than from the 
date that the former owners vacated the property. This was the re- 
sult of the fact that section 401(b) of Public Law 534 of the 82d 
Congress applied to this particular acquisition of land. - Some of the 
confusion in this case resulted from the fact that the letter of infor- 
mation referred to both Public Law 534 and Public Law 155 of the 
same Congress, and Public Law 155 provided for an application within 
1 year of the date of vacating land. The report of the Department 
of the Air Force on a similar bill introduced in the 85th Congress ob- 
served that there is no way of waiving the 1-year limitation applicable 
in this case. That report also recognizes the fact that the letter of 
information furnished to the Wingards probably contributed to the 
confusion. That report stated: 


* * * It further appears that their mistake may have 
been caused by the fact that the letter of information given 
them by the Jacksonville district was not complete in that 
the inapplicable words of the letter were not stricken prior 
to delivery. 

The committee feels that on the basis of facts of this case that it 
is clearly one that merits legislative relief. It is unfair that the 
Wingards should be denied reimbursement for their expenses and losses 
under these circumstances. H.R. 2281 was introduced in the form 
suggested by the Department of the Air Force in the report which has 
been appended to this report, and therefore does not state a specific 
amount, but merely a figure fixing the top amount which can be paid 
under the authority provided in the bill. The Air Force report has 
indicated that the Department would have no objection to the enact- 
ment of the bill if it conformed with the provisions of the suggested 
bill enclosed with its report. Therefore the committee recommends 
that the bill be considered favorably. 

The committee has been informed that an attorney has rendered 
services in connection with this claim, and therefore the bill carries 
the customary attorney’s fee proviso. 

The report of the Department of the Air Force is as follows: 


DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, August 11, 1958. 
Hon. EmManvet CrEuuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Air Force with respect to H.R. 13080, 
85th Congress, a bill for the relief of Milo G. and Patricia Wingard. 

The purpose of H.R. 13080 is to authorize and direct the Secretary 
of the Treasury to pay, out of any money in the Treasury not other- 
wise appropriated, to Milo G. and Patricia Wingard, of Longmeadow, 
Mass., the sum of $1,106 in full settlement of their claim against the 
United States for reimbursement of resettlement expenses incident to 





MILO G. AND PATRICIA WINGARD 3 


their moving from their former home, tract No. 950, Cape Canaveral, 


a. 

Rha and Mrs. Milo G. Wingard, of Longmeadow, Mass., were 
formerly the owners of tract No. 950, Cape Canaveral Auxiliary Air 
Force Base, Fla. This tract was a by the Government 
December 18, 1956. Milo G. and Patricia Wingard submitted an 
application dated January 4, 1958, for reimbursement of $1,105.12 of 
resettlement expenses. This application was disallowed because it 
was not filed within 1 year from date of acquisition as required by 
gection 401(b) of Public Law 534, 82d Congress. 

Negotiation for the purchase of the property was conducted by 
representatives of the Jacksonville district engineer, Jacksonville, 
Fla. At that time there were explained in general terms the right to 
reimbursement for moving costs and the requirements incident to 
making application therefor. Application forms and. letter of infor- 
mation and instructions, in blank except for the owners’ names, were 
left with the Wingards. 

The letter of information and instructions is designed for use in 
connection with applications for reimbursement for resettlement 
expenses cognizable under either section 501(b), Public Law 155, or 
section 401(b), Public Law 534, both enacted by the 82d Congress, 
Under section 401(b) of Public Law 534, application must be made 
within 1 year from date of acquisition. Under section 501(b) of 
Public Law 155, the application must be made within 1 year from the 
date of vacating the tract acquired by the Government. ‘The letter of 
information makes reference to both enactments and to both periods 
of limitation. Since this letter of information was blank when left 
with the owners, it appears that the Wingards were under the mis- 
taken belief, to which the Government inadvertently contributed, 
that they had 1 year from the date they vacated tract No. 950 in 
which to file this application. 

In substance, this land was acquired on December 18, 1956 The 
owners vacated the tract on January 19, 1957. Only projects 
authorized by Public Law 155 can be considered for reimbursement 
under that law, and Cape Canaveral was not authorized by Public 
Law 155. Therefore, application for reimbursement is cognizable 
only under section 401(b) of Public Law 534. It should have been 
filed on or before December 18, 1957, to be eligible. There is no legal 
authority authorizing waiver of the 1-year limitation. 

In view of the above facts, it seems quite evident that the Wingards 
were under the mistaken belief that they had 1 year from the date 
they vacated tract No. 950 in which to file this application. Since 
their application was cognizable only under section 401(b), Public 
Law 534, this application should have been filed within 1 year from the 
date of acquisition. It further appears that their mistake may have 
been caused by the fact that the letter of information given them by 
the Jacksonville district was not complete in that the inapplicable 
words of the letter were not stricken prior to delivery. The Corps of 
Engineers did not investigate the Wingard application for resettle- 
ment since their application had been found ineligible. Since the 
Wingards now reside in Longmeadow, Mass., it is estimated that a 
period of 30 days would be required to complete the investigation and 
make a recommendation as to the amount due under the application. 
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However, this Department feels the bill should not reflect any spe. 
cific amount, but should state, for the reasons explained above, that 
the claim should not exceed $1,106. Accordingly, there is enclosed g 
redraft of the proposed legislation. 

Based on the facts enumerated herein, the Department of the Air 
Force has no objection to enactment of this legislation. Enactment 
of this legislation would involve no expenditure by the Department of 
Defense. There would, however, be an expense not to exceed $1,106 
to the Secretary of the Treasury. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Davin S. Smrrs, 
Assistant Secretary of the Air Force. 


A BILL To provide for the payment of relocation expenses to Milo G. and 
Patricia Wingard 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the 
Treasury is authorized and directed to pay, out of any money in the 
Treasury not otherwise appropriated, to Milo G. and Patricia Wingard 
of Longmeadow, Massachusetts, an amount not more than $1,106.00 
in full settlement of their claim against the United States for expenses, 
losses, and damages incurred in moving as a result of the acquisition 
of their land by the United States at Cape Canaveral Auxiliary Air 
Force Base, Florida. The exact amount to be paid under this Act 
shall be determined by the Secretary of the Air Force in the manner 
set forth in section 401(b) of the Act of July 14, 1952 (66 Stat. 624) 


O 
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MRS. GERTRUDE E. SHETLER 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. HenpeErson, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2289] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2289) for the relief of Mrs. Gertrude E. Shetler, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to relieve Mrs. Gertrude 
E. Shetler, of Columbus, Ohio, of all liability to refund $3,057.55, an 
amount erroneously paid to her late husband as retired pay prior to 
February 28, 1957. 

STATEMENT 


Mrs. Gertrude E. Shetler is the widow of Lt. Col. John S. Shetler. 
Lieutenant Colonel Shetler had received retired pay while in the 
status of Army of the United States, retired. He had been processed 
for retirement pay under title III of Public Law 810 of the 80th 
Congress (62 Stat. sec. 1087) in 1949 and his retirement was made 
effective as of June 29, 1948. Subsequently his entitlement to retired 
pay was recomputed to include a period of National Guard service 
performed by Lieutenant Colonel Shetler. As is shown in the report 
of the Department of the Army on the bill, at that time an adminis- 
trative error was made in the Office of the Chief of Finance, Depart- 
ment of the Army, and the adjusted pay was computed in the retired 
grade of colonel (O-6) instead of lieutenant colonel (O-5). This error 
was discovered only after the death of Lieutenant Colonel Shetler. 

The Army report shows that the cash assets of Lieutenant Colonel 
Shetler’s estate were only $512.98. In order to close that estate the 
widow had to advance $4,246 including a $1,000 note due in 3 years 
and waived her widow’s allowance of $7,500 which had been awarded 
her by the court. Although the claim of the United States was not 
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scheduled in the probate court proceedings, the Army report ‘has 
carefully documented the fact that the widow’s award would haye 
been entitled to preference over the claim of the United States. 

Mrs. Shetler is 65 years of age and in ill health, and she was the 
sole support of her invalid mother and cared for her until her recep; 
death. The committee was supplied with the following statement 
of a physician who comments on the health of Mrs, Shetler and the 
restrictions it imposes on her ability to supplement her limited income 
through employment: 


In re Mrs. J. S. Shetler. 
Mr. C. C. Crasse, 
8 East Broad Street, Columbus, Ohio. 

Dear Mr. Crasse: This certifies that I have been the physician 
of Mrs. J. S. Shetler (widow of Col. Jack Shetler) for many years, 
She has been in very poor health for the past 5 years due to nervous 
exhaustion caused principally by her close confinement due to the long 
illness of her husband and more recently by the care of a dependent 
mother who is bedfast most of the time. As a result she is not able to 
secure employment to bolster her limited income. 


Very truly yours, 
(Signed) Bruce E. Lindsey, 
Bruce E. Linpsey, M.D. 


Co_umsus, Onto, May 1, 1968, 


The evidence supplied to the committee has further established 
that Lieutenant Colonel Shetler had been an invalid for several years 
prior to his death, and the income he received, including the retired 
pay, was used up to cover living expenses and doctor bills. The 
widow’s income amounts to about $4,000 from some rental property 
formerly owned by the decedent. Her husband had carried a $10,000 
life insurance policy, but it had been assigned as collateral on a loan 
and the proceeds of the policy were paid in reduction of that debt. 
In addition the widow had to give her personal note to the holder of 
the indebtedness in connection with the probate proceedings in the 
closing of the estate. Coupled with all of this is the fact that Lieu- 
tenant Colonel Shetler and his wife were unaware that overpayments 
of retired pay were being received. As has been noted, this error 
came to light after Lieutenant Colonel Shetler had passed away. 

This committee has carefully considered this matter and in view of 
the obvious equities of the case it has determined that this case is the 
proper subject of legislative relief. The Department of the Army has 
outlined the facts which show the merits of Mrs. Shelter’s case, but 
refrains from making a recommendation of the merits after referring 
to the objections raised by the Comptroller General. The position 
of the Comptroller General is based primarily of the effect to be given 
two statutory provisions, sections 3466 and 3467 of the Revised 
Statutes (31 U.S.C. secs. 191 and 192), The Army report has re- 
ferred to a possible question concerning the interpretation of those 
sections in these circumstances. However this committee views this 
matter as one in which an unfortunate widow has sought legislative 
relief in view of the unfair results which would flow from a strict 
application of liability under these particular circumstances. In this 
light it has determined that it. would be grossly unfair to deny. relief 
and therefore the committee recommends that the bill be considered 
favorably. 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., July 80, 1958. 


Hon. Emanvet Creiuer, 

Chairman, Committee on the Judiciary, 

House of Representatives. | 

- Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 8503, 85th 
Congress, a bill for the relief of Mrs. Gertrude E. Shetler. 

This bill provides as follows: 

“That Mrs. Gertrude E. Shetler, of Columbus, Ohio, is hereby 
relieved of all liability to refund the amount 6f $3,057.55 to the 
United States. Such sum represents the difference between the retire- 
ment pay of a Lieutenant Colonel and a Colonel, United States Army, 
erroneously paid to her late husband, Lieutenant Colonel John 5S. 
Shetler (serial number 0139215), from October 1, 1949, to February 
28, 1957, both dates inclusive, minus the amount which was applied 
against this overpayment at the time of his death. In the audit and 
settlement of the accounts of any certifying or disbursing officer of the 
United States, full credit shall be given for the amount for which 
liability is relieved by this Act.” 

The Department of the Army has considered the above-mentioned 
bill. Records of the Department of the Army show that Lt. Col. 
John S. Shetler, Army Service No. 0139215, was born on October 19, 
1885. He died on March 12, 1957, while in a status of Army of the 
United States, retired (Quartermaster Corps), and had been receiving 
retired pay pursuant to title III, Public Law 810, 80th Congress (62 
Stat. 1087), since the law’s effective date of June 29, 1948. He had 
a total service for retirement purposes of 36 years and 10 days, based 
upon 11 years, 11 months, and 8 days service in the Ohio National 
Guard prior to the National Defense Act (39 Stat. 166), plus 24 years, 
1 month, and 2 days’ service thereafter. During the last period he 
served 8 years, 7 months, and 25 days on extended active duty as 
follows: From June 28 to December 18, 1916; from August 5, 1917, 
to April 8, 1919; from March 15 to June 15, 1927; from March 15 to 
June 15, 1929; and from May 20, 1934, to May 19, 1938. 

His military service which began with his enlistment in the Ohio 
National Guard on July 20, 1904, terminated with his disability dis- 
charge and retirement pursuant to section 5188 of the General Code 
of Ohio on October 1, 1940, and included service in the Mexican 
border campaign and World War I. 

Lieutenant Colonel Shetler was processed for retirement pay 
pursuant to title III, supra, in 1949 effective June 29, 1948. At that 
time he was credited with 24 years, 1 month, and 2 days’ service for 
retirement purposes with 36 years and 10 days’ service for longevity 
purposes. The former figure was computed to represent 9.83 years 
of service for percentage purposes within the meaning of the law and 
he became entitled to retired pay of $135.16 per month from June 29, 
1948. As of September 30, 1949, when the computation was made 
he was entitled to back pay of $2,036.41, less $904 previously received 
from the Veterans’ Administration. He received a lump-sum balance 
of $1,132.41, and starting October 1, 1949, the sum of $143.58 per 
month. This was computed on the new pay scale which then became 
effective for the grade of lieutenant colonel. 
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The officer’s National Guard service also included service under the 
Dick Act of January 21, 1903 (32 Stat. 775). Based on the U.S, 
Court of Claims Decision No. 49681 (Price v. U.S., 121 Ct. Cl. 664; 
100 F. Supp. 310), decided October 2, 1951, and supplemental decision 
(104 F. Supp. 99), decided April 15, 1952 (cert. den. 344 U.S. 911), 
this service is deemed to be satisfactory service for retirement pur- 
poses. Accordingly, his entitlement to retired pay was recomputed 
to establish a figure of 11.49 years of service for percentage purposes, 
This computation was completed on June 1, 1953, at which time it 
was concluded that he was entitled to an additional $2,881.30 for the 
period June 29, 1948, to May 31, 1953, (which sum he received) and 
thereafter $208.60 per month. Through an administrative error in 
the Office of the Chief of Finance, Department of the Army, this 
adjusted pay was computed in the retired grade of a colonel (O-6) 
instead of a lieutenant colonel (O-5). There is nothing in the avail- 
able records to disclose whether or not the deceased knew of this error, 

After his death on March 12, 1957, the error was discovered by the 
office of the Chief of Finance and it was determined that he had been 
overpaid $3,134.63. The sum of $77.08 due him for pay for the 12 
days of March 1957 was withheld leaving a balance overage of 
$3,057.55. On June 20, 1957, a demand was made by the Chief of 
Finance on Mrs. Gertrude E. Shetler, widow of the deceased, for 
this amount. Mrs. Shetler had been appointed executrix of the 
estate of John S. Shetler, deceased, by the judge of the probate court 
of Franklin County, Ohio, on March 28, 1957. She filed her first 
and final account on November 29, 1957, and the estate was closed. 
The account showed receipts and disbursements of $4,758.98 but 
failed to account for the debt of $3,057.55 due the United States, 
However, in order to close the estate, the cash assets of which were 
only $512.98, Mrs. Shetler advanced $4,246 (which included a $1,000 
note due in 3 years) and waived her widow’s year’s allowance of 
$7,500 awarded her by the probate court on May 8, 1957. It may 
be significant to note that \irs, Shetler’s appointment as executrix 
was effective March 28, 1957; that she was awarded the allowance 
of $7,500 on May 8, 1957; that demand was made upon her for re- 
imbursement of overpayments in the amount stated in the bill on 
June 20, 1957; and that although her attorneys corresponded with 
the Army Finance Center about this indebtedness on August 1, 
1957, the first and final account for closing the probate was filed 
November 29, 1957, without reference to the Government’s claim 
against the estate. 

Sections 3466 and 3467 of the Revised Statutes provide (codified as 
31 U.S.C. 191 and 192) that debts of a decedent to the United States 
must be satisfied before other debts, and that an executor or admin- 
istrator of an estate who pays other debts without first satisfying the 
debts due the United States becomes personally liable for such debts 
due the United States. These provisions have been judicially inter- 
preted to create a cause of action in the United States (U.S. v. Gibson 
(D.C. Idaho, 1951) 101 F. Supp. 225). However, the case of In re 
Carl’s Estate (Ohio Prob. Ct., 94 N.E. 2d 239 (1950)), held: “‘Statu- 
tory allowance to widow or minor children of a decedent for use of 
support is prior to any claims of the United States Government under 
the section giving debts due to the United States a priority over all 
other debts due from a deceased debtor.” 
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In its opinion the court relied on the landmark case of Postmaster 
y. Robbins (19 Fed. Cas. 1126, No. 11314, Cir. Ct. of Maine (1829)). 
In that case the act of Congress of March 3, 1797 (1 Stat. 512), which 
is similar to section 191 of title 31, United States Code, was judicially 
construed to give preference to widows’ and children’s awards over 
debts due to the United States. Thus, although it might initially 
appear that Mrs. Shetler is personally liable under sections 3466 and 
3467 of the Revised Statutes, the judicial interpretations cited herein 
if applied to the factual situation, that is, the circumstances of the 

bite of the estate of John S. Shetler, deceased (No. 175909, pro- 
te court, Franklin County, Ohio), could result’ in a finding in her 
favor if an action against her were heard judicially on the merits. 

Information has been supplied by the attorney of Mrs. Shetler to 
the effect that Mrs. Shetler is 65 years of age and in ill health. She is 
also the sole support of her invalid mother. She owns her own home 
which is unencumbered, but her sole income is $4,000 per year from 
the proceeds of a 99-year lease on certain real estate in Columbus 
Ohio. The home was owned by the Shetlers in joint tenancy and 
upon death of her husband, Mrs. Shetler became vested with full title 
by operation of law. His prior interest in the property was exempt 
from administration (In re Carl’s Estate, supra.) 

The Comptroller General of the United States, in his letter of 
April 25, 1958 (MS B—135505), to the chairman, Committee on the 
Judiciary, House of Representatives, has opposed this bill based 

rimarily upon the application of section 3467 of the Revised 
Statutes. owever, the Comptroller General’s letter made no refer- 
ence to the effect, if any, the above-cited judicial opinions may have 
upon the Government’s legal remedies to enforce collection. The 

artment of Justice may be the appropriate agency to advise if 
collection action against Mrs. Shetler is feasible under these circum- 
stances. It is believed that that Department should make the deter- 
mination of whether a cause of action exists against Mrs. Shetler; 
therefore the Department of the Army makes no recommendations as 
to the merits of this bill at this time. 

The cost of this bill, if enacted, will be $3,057.55. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 


CompTROLLER GENERAL OF THE UnttTep Sratnss, 
Washington, April 15, 1958. 
Hon. Emanvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Your letter of March 13, 1958, acknowledged 
March 14, requests our comments on H.R. 8503 for the relief of Mrs. 
Gertrude E, Shetler. 

The bill would relieve Mrs. Shetler of all liability to refund to the 
United States the amount of $3,057.55, representing the difference 
between the retirement pay of a lieutenant colonel aad a colonel, U.S. 
Army, erroneously paid to her late husband, Lt. Col. John S. Shetler, 
gerial No. 0139215, from October 1, 1949, to February 28, 1957, less 
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oe ane applied against the erroneous payment at the time of his 
eath, 

By orders dated September 22, 1949, of the Department of the 
Army, Office of The Adjutant General, John S. Shetler was placed on 
the Army of the United States retired list in the grade of lieutenant 
colonel on June 29, 1948, with entitlement to retirement pay from 
June 29, 1948, under the provisions of title III of the act of June 29 
1948, 62 Stat. 1081. On NME form 112, record of payment of retired 
Reserve personnel under the provisions of title Il, completed by 
Lieutenant Colonel Shetler on September 22, 1949, however, he certi- 
fied that the highest grade satisfactorily held by him while on active 
duty was that of colonel and his title III retired pay was computed 
on the grade of colonel. This made no difference in his retired pay 
for the period from June 29, 1948, to September 30, 1949, because the 
active-duty pay authorized for a lieutenant colonel and a colonel with 
his years of service for longevity pay purposes was the same during 
that period. Subsequently he was awarded an increase in his years 
of service for percentage multiple purposes under title III due to cer- 
tain National Guard service not previously credited and an adjustment 
was made in his retired pay. In 1953 a lump-sum payment of retired 
pay was made to him for the period June 29, 1948, to May 31, 1953, 
as a result of this change in percentage multiple. Effective October 1, 
1949, the Career Compensation Act (63 Stat. 802), authorized a higher 
rate of active-duty pay for a colonel than it authorized for a lieutenant 
colonel with Lieutenant Colonel Shetler’s years of service and this 
higher rate of active-duty pay was used in the recomputation of his 
retired pay effective October 1,1949. The payment of his retired pay 
was continued on the basis of the higher rate of pay until February 28, 
1957. He died March 12, 1957, before the retired pay payment for 
that month was due. 

In a reaudit of Lieutenant Colonel Shetler’s account, it was found 
that he had never held the grade of colonel and that his retired pay 
should have been computed on the active-duty pay of a lieutenant 
colonel. Due to the erroneous use of the active-duty pay of a colonel 
in computing his retired pay he was overpaid for the period October 1, 
1949, to February 28, 1957, a total of $3,134.63. For accrued retired 
pay for March 1947 of $77.08, due him at the date of his death, was 
applied to this overpayment leaving a net balance due the United 
States of $3,057.55. 

By letter dated June 20, 1957, the Department of the Army advised 
Mrs. Shetler of the discovery of the overpayment of retired pay and 
asked how she wished to reduce the indebtedness. In a letter of 
August 1, 1957, the law firm of C. C. Crabbe, Garek & Stillman, 8 
East Broad Street, Columbus 15, Ohio, replied on behalf of Mrs. 
Shetler that Lieutenant Colonel Shetler had been an invalid for years 
and his retirement pay had been consumed in living expenses and 
doctor bills; that it would work the greatest hardship on her to repay 
the debt; and that this bill had been introduced for her relief. 

Mrs. Shetler qualified as executrix of the estate of her husband. 
The records, however, do not show that the Government was given 
notice of the probate action, the estate has been closed, and the final 
account of the executrix, reflecting the payment of debts totalin 
$4,758.98, makes no reference to the Government’s claim. She an 
her attorneys (who received a payment of $1,000 from the estate), 
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nevertheless, were on notice of the Government’s claim, and sections 
3466 and 3467 of the Revised Statutes (31 U.S.C. 191 and 192) pro- 
yide, in part, as follows (quoting the United States Code): 

SecTION 3466: 

“Whenever any person indebted to the United States is insolvent, 
or whenever the estate of any deceased debtor, in the hands of the 
executors or administrators, is insufficient to pay all the debts due 
from the deceased, the debts due to the United States shall be first 
aed; * * * ” 

SecTION 3467: 

“Every executor, administrator, or assignee, or other person, who 
pays, in whole or in part, any debt due by-the person or estate for 
whom or for which he acts before he satisfies and pays the debts due 
to the United States from such person or estate, shall become answer- 
able in his own person and estate to the extent of such payments for 
the debts so due to the United States, or for so much thereof as may 
remain due and unpaid.” 

The fact that this bill had been introduced for Mrs. Shetler’s relief 
would not appear to exempt her, in her capacity as executrix, from 
such provisions. Hence, while the estate was probated and prior 
to the close of the probate proceedings, there may have been some 
question as to her personal liability for the overpayment, on the 
present record she appears to be personally liable for the full amount 
of the indebtedness in this case. 

It is, of course, unfortunate that Mrs. Shetler finds herself in this 
position. We do not, however, view with favor legislation which 
preferential treatment to one individual over other individuals 
similarly situated; and, hence, we do not recommend favorable 
consideration of H.R. 8503. 

Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 


O 








86TH CONGRESS ; HOUSE OF REPRESENTATIVES Report 
1st Session No. 160 


ELLIS TIMBER CO. 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Donouve, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 2294] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2294) for the relief of the Ellis Timber Co., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to authorize the Comp- 
troller General of the United States to settle the claim of the Ellis 
Timber Co. for losses it sustained in recovering salvage timber purchased 
from the Bureau of Land Management of the Department of the 
Interior and to allow such a settlement in an amount of not to exceed 
$9,593.70. The bill would further relieve the Ellis Timber Co. of 
all liability to pay an amount of $2,118 under the contract which 
resulted in the losses here concerned. 


STATEMENT 


The bill H.R. 2294 was introduced in accordance with the recom- 
mendations contained in a communication sent to the Congress by 
the Comptroller General of the United States. 

The Comptroller General stated that the General Accounting Office 
had found that the claim of the Ellis Timber Co. contains such ele- 
ments of equity that it is desesving of the consideration of the Con- 
gress. The recommendation of the General Accounting Office was 
_ the relief contained in H.R. 2294 be granted to the Ellis Timber 

0. 

The situation with which H.R. 2294 is concerned arose by reason 
of operations under contract No. 14-11-001(14)-268 dated August 20, 
1957, entered into by the Ellis Timber Co. and the Bureau of Land 
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Management, Department of the Interior, covering the sale of an 
estimated 535,000 board feet of salvage timber. The estimate of the 
Bureau of Land Management of the amount of timber to be cut under 
the contract amounted to 524,000 board feet of Douglas fir and 11,000 
board feet of western red cedar. The total appraised value of that 
timber was $4,602, but the timber was sold at auction sale to Ellis 
for about 55 percent above the appraised value when the price was 
set at $7,118. However, when the Ellis Timber Co. had completed 
its cutting operations, the company had only been able to log and 
recover about 20 percent of the estimated 535,000 board feet of 
timber. This gross error in the amount of salvage timber resulted 
from the fact that the burnt timber which was to have been log ed 
for salvage under the contract was believed to have been fire-killed 
in 1936. Only after the logging operations had begun under the 
contract was it discovered that the trees were originally killed by a 
fire in 1896, and that therefore the trees had been subjected to an 
additional 40 years of decay and insect attack. As is evidenced in 
the report of the Bureau of Land Management as quoted in the 
Comptroller’s communication appended to this report, the actual 
condition of the timber could only be determined after several of 
the trees had been felled. The report stated: 


This could only be determined, even by experienced 
cruisers, after felling several of the trees in the area, be- 
cause timber cruises are primarily based on the outward 
appearance of trees. 

Despite the magnitude of the timber underrun, Ellis diligently 
performed the contract operations to completion. The Comptroller 
has observed that the felling of unmerchantable snags in the perform- 
ing of those contract operations resulted in material benefits of sub- 
stantial value to the Government. 

Normally the estimates made by the Bureau of Land Management 
contain only a very small percentage of error, but this contract con- 
tained the largest percentage of error ever made in the Government’s 
estimate of volume of timber to be sold by the Bureau of Land Man- 
agement. 

After a careful consideration of the facts referred to above and the 
other matters outlined in the communication of the Comptroller 
General, this committee has concluded that this is a proper matter 
for legislative relief. The payment authorized by the bill is based 
on the value derived by the United States resulting from the per- 
formance of the contract less the fair value of the recovered timber. 
Settlement on such a basis requires that the company be also relieved 
of the balance of the payment under the contract, and section 2 of 
the bill makes this provision. On the basis of the recommendation 
of the Comptroller General and the equities of the case as reflected 
in the communication set out below, this committee recommends 
that the bill be considered favorably. 
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GENERAL AccouNTING OFFICE, 
CompTROLLER GENERAL OF THE UNITED StTatTxs, 
Washington, August 26, 1958. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: Pursuant to the act of April 10, 1928 (45 
Stat. 413, 31 U.S.C. 236), we have the honor to transmit our report 
and recommendation to the Congress concerning the claim of the Ellis 
Timber Co. against the United States, with the request that you 
present the same to the House of Representatives. 

A duplicate of this report is being transmitted to the President of 
the Senate. , 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


GeNnERAL AccountiInG OFFfice, 
CompTrROLLER GENERAL OF THE UNITED STATEs, 
Washington, August 26, 1958. 
To the Congress of the United States: 

Pursuant to the act of April 10, 1928 (45 Stat. 413; 31 U.S.C. 236), 
we have the honor to make the following report and recommendation 
on a claim of the Ellis Timber Co., 4030 Southwest Dogwood Lane, 
Portland, Oreg., for $9,593.70, representing losses incurred by reason 
of operations under contract No. 14—11-001(14)-268, dated August 
20, 1957, with the Bureau of Land Management, Department of the 
Interior, covering the sale of an estimated 535,000 board feet of 
salvage timber. 

The Bureau of Land Management estimated the volume of salvage 
timber to be cut from revested Oregon & California Railroad grant 
lands as 524,000 board feet of Douglas-fir and 11,000 board feet of 
western redcedar. The total appraised value of such timber was 
$4,602, but by auction sale the timber was sold to Ellis for $7,118, or 
about 55 percent above the appraised value. The contractor has 
made payments to the Bureau of Land Management totaling $5,000, 
leaving a final installment of $2,118 due and unpaid. At the comple- 
tion of cutting operations, only about 20 percent of the estimated 
quantity of 535,000 board feet of timber was logged and recovered 
by Ellis. The major reason for the error in estimation has been 
reported by the Bureau of Land Management as follows: 

“* * * the sale consisted of burnt timber or snags which were 
believed to have been fire-killed in 1936. After logging began, it was 
learned that, in addition to the 1936 burn, the trees were originally 
killed by an 1896 fire, thus permitting an additional 40 years of decay 
and insect attack. This could only be determined, even by experi- 
enced cruisers, after felling several of the trees in the area, because 
timber cruises are primarily based on the outward appearance of 
trees. We understand that the purchaser did not visit the area until 
after he contracted for the sale, which is not an uncommon practice 
among loggers when buying Federal timber.” 

While a claim was filed by Ellis in the amount of $24,940.37 to 
compensate him for contract Bos the area administrator, Bureau of 
Land Management, recommended that the amount of $9,728.10 be 
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paid to Ellis as reimbursement based essentially upon the “gross” 
error in originally estimating the merchantable volume of timber in 
the contract area. 

Since section 3 of the contract provided that the purchaser shall be 
liable for the total contract purchase price even though the quantity 
of timber may be more or less than the estimated quantity we con- 
cluded that the Government had no legal obligation whatever to 
reimburse Ellis for his contract losses notwithstanding the fact that 
they were caused by the erroneous estimate of volume made by the 
Bureau of Land Management. However, the record establishes that 
this contract contained the largest percentage of error ever made in 
the Government’s estimate of volume of timber to be sold by the 
Bureau of Land Management; that normally a very small percentage 
of error may be expected in such an estimate; that despite the magni- 
tude of the timber underrun, Ellis diligently performed the contract, 
operations to completion; and that Ellis’ felling of unmerchantable 
snags while performing the contract operations resulted in material 
benefits of substantial value to the Government. 

By decision of our Office dated June 6, 1958, the Secretary of the 
Interior was advised that no legal authority existed for payment of the 
claim under the contract, but that in view of the substantial equities 
in favor of Ellis, we would be disposed to consider reporting the claim 
to the Congress under the act of April 10, 1928, upon receipt of the 
Secretary’s recommendation as to the amount which would reasonably 
compensate Ellis for his losses, together with a statement from Ellis 
that he would accept such recommended and approved amount in full 
and final settlement of his claim in the event it should be so reported 
and the Congress should authorize settlement on that basis. 

The recommended and approved claim for $9,593.70 consists of the 
following items: 

Value to the United States of snag felling performed under terms of 

the contract, 2,402 trees containing basal area of 30,696 square feet, 

at $0.20 per square foot__.-...-.-------- Ae Bape Fyn tp lp $6, 139. 20 
Payment to United States under terms of the contract: 

Depodis with id J... SS iie cece ee ~ seROE $600. 00 


Balance of ist installment. ................-.---- 1, 900. 00 
ne 2, 500. 00 


eo Vues soe Ue ee eae 5, 000. 00 


Total value to the United States__.........-.......---.-- 11, 139. 20 
Fair value of recovered timber: 
105,000 board feet Douglas fir, at $14.30 per M board 


BE 2h ST eee, Be tesa, sik t cabs cl deasn tees $1, 501. 50 

11,000 board feet red cedar, at $4 per M board feet 44. 00 
a a 1, 545. 50 
Balance in favor of the United States._...........-.------ 9, 593. 70 


Under date of August 8, 1958, the Administrative Assistant Secre- 
tary of the Interior advised us of the basis and amount of relief recom- 
mended and approved for payment to Ellis, and further recommended 
that the amount of $2,118 remaining due and payable under the con- 
tract be waived. A statement from Ellis dated July 15, 1958, has been 
received, advising us that he will accept the amount of $9,593.70 in 
full and final settlement for any and all claims arising under the 
contract. 
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In view of all the circumstances, the claim, in our judgment, appears 
to contain such elements of equity as to be deserving of the considera- 
tion of the Congress. We, therefore, recommend that an appropria- 
tion in the amount of $9,593.70 be made for payment of the claim and, 
in addition, we recommend that the waiver of the $2,118 remaining 
due and payable under the contract be authorized, based upon the 
determination that such relief represents no more than reasonable and 
sufficient allowance to place the claimant in the same position had the 
estimate of timber volume in the contract area been substantially 
correct. 

If the Congress should agree with our recommendation in this 
matter, it is suggested that an enactment of a statute in substantially 
the following form will accomplish the desired purpose: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in the Congress assembled, That the Comptroller 
General of the United States be, and he hereby is, authorized and 
directed to settle and adjust the claim of the Ellis Timber Company 
on account of losses sustained in recovering salvage timber purchased 
from the Bureau of Land Management, Department of the Interior, 
pursuant to contract No. 14—11-001(14)-268, dated August 20, 1957, 
and to allow in full and final settlement of the claim the sum of not to 
exceed $9,593.70. There is hereby appropriated the sum of $9,593.70 
for payment of said claim. 

“Sec. 2. That the Ellis Timber Company is hereby relieved of all 
liability to pay to the United States the sum of $2,118 which is due and 
payable pursuant to contract No. 14-11-001(14)-268 as the unpaid 
balance for salvage timber purchased under said contract.” 


JosEPH CAMPBELL, 
Comptroller General of the United States. 
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§6rH CONGRESS t HOUSE OF REPRESENTATIVES { Report 


STERILON CORP. 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Dononvs, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2295 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2295) for the relief of the Sterilon Corp., having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to authorize the Comp- 
troller General of the United States to settle the claim of the Sterilon 
Corp. relating to expenses incurred by the corporation incident to a 
bid on a contract covering the purchase of a quantity of culture petri 
dishes. The authority conferred by the bill would authorize the 
settlement of the claim in an amount of not to exceed the sum of 
$3,593.75. 

STATEMENT 


The bill H.R. 2295 was introduced in accordance with the recom- 
mendations contained in a communication directed to the Congress 
by the Comptroller General of the United States. 

On December 12, 1955, the Sterilon Corp. submitted a bid to the 
Armed Services Medical Procurement Agency offering to furnish a 
quentity of culture petri dishes for a price of $13,543.20. After the 
bids were opened a form entitled ‘“‘Notice to Bidders” dated January 
17, 1956, was forwarded to the Sterilon Corp. and named the corpora- 
tion as the successful bidder. However the Millipore Filter Corp. was 
informed by a “Notification of Award” dated January 17, 1956, that 
its bid had been accepted. Although the Sterilon Corp. bid was 
lower than the Millipore Filter Corp. bid the contract was awarded to 
the latter corporation since the Armed Services Medical Procurement 
Agency apparently had some doubts as to the ability of the Sterilon 
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Corp. to perform the contract in accordance with the specifications, 
The Government’s error in naming the Sterilon Corp. the successfy} 
bidder on the ‘Notice to Bidders” was discovered on February 28 
1956, and a corrected “Notice to Bidders” showing the Millipore 
Filter Corp. as the successful bidder was sent to the Sterilon Corp, 
on February 29, 1956. 

The Sterilon Corp. had proceeded to design and purchase a combi- 
nation mold for the manufacture of petri dishes after it had received 
the erroneous form. This preparation for the performance of the 
contract, which actually had not been awarded to it, is the basis for 
the Sterilon Corp.’s claim. That corporation submitted a claim in 
the amount of $4,671.50 which included the cost of the mold together 
with all engineering and administrative expenses incident to the 
preparation. 

The General Accounting Office ruled that while there was no legal 
basis for the allowance of the claim, it felt that the Sterilon Corp, 
was erronously induced by the Government to incur certain of the 
expenses involved so that there is a moral obligation on the part of 
the Government to rectify its mistake by making proper restitution 
to the corporation. The Comptroller General observed that it is 
pertinent to note that the Sterilon Corp, had submitted the lowest 
of the two bids received, and therefore the corporation had every 
reason to believe that it was entitled to the award of the contract as 
indicated in the erroneous notice. Further, it was stated that the 
corporation did in fact believe that it was entitled to an award of the 
contract for the required petri dishes. Also, there is apparently some 
doubt as to whether the facts of the situation justified the determina- 
tion that the Sterilon Corp. could not furnish the petri dishes in 
accordance with the contract specifications. All of these considera- 
tions are reasons impelling the conclusion that legislative relief is 
appropriate in this instance. 

he Sterilon Corp. has agreed to accept the amount of $3,593.75 
in full and final settlement of its claim under the terms of settlement 
provided for in H.R. 2295. The Comptroller General has stated that 
that amount represents the portion of the claim which is worthy of 
equitable consideration. Therefore, after a consideration of the 
circumstances outlined above, the committee recommends that the 
bill be considered favorably. 


ComprrRoLLER GENERAL OF THE UNITED SrarTEs, 
Washington, October 7, 1958. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 


Dear Mr. Speaker: Pursuant to the act of April 10, 1928 (45 
Stat. 413; 31 U.S.C. 236), we have the honor to transmit herewith 
our report and recommendation to the Congress concerning the claim 
of the Sterilon Corp. against the United States with the request that 
you present the same to the House of Representatives. 

A duplicate of this report is being transmitted to the President of 
the Senate. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States: 
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CompTrRoOLLER GENERAL OF THB Unirep STATEs, 
Washington, October 7, 1958. 
To the Congress: 

Pursuant to the act of April 10, 1928, 45 Stat. 413, 31 U.S.C. 236, 
we have the honor to make the following report and recommendation 
on 8 claim for $4,671.50 of the Sterilon Corp., 500 Northland Avenue, 
Buffalo, N.Y., arising out of invitation for bids No. MPA-30-287- 
md-56-368 of the Armed Services Medical Procurement Agency. 

The Sterilon Corp. submitted a bid dated December 12, 1955, to the 
Armed Services Medical Procurement Agency offering to furnish a 
certain quantity of culture petri dishes for a total price of $13,543.20. 
Subsequent to the opening of the bids an, unsigned form entitled 
“Notice to Bidders” dated January 17, 1956, was forwarded to the 
Sterilon Corp. and named the corporation as the successful bidder. 
By “Notification of Award” also dated January 17,:1956, the Milli- 

ore Filter Corp. was informed that its bid, which was the only other 
bid received, had been accepted. Notwithstanding the fact that the 
bid of the Sterilon Corp. was somewhat lower than that of the Milli- 
pore Filter Corp. the contract was awarded to the latter corporation 
since the Armed Services Medical Procurement Agency appeared to 
have considerable doubt as to the ability, as well as the license, of the 
Sterilon Corp. to manufacture the petri dishes in accordance with the 
requirements of the specifications. Also, the agency did not believe 
that the samples—reported to have been a Millipore product— 
which were furnished by the Sterilon Corp. were representative of the 
dishes which the latter intended to supply. The error of naming the 
Sterilon Corp. on the ‘Notice to Bidders” form was detected on 
February 28, 1956, and the Government contracting officer, by letter 
dated February 29, 1956, forwarded to the corporation a corrected 
“Notice to Bidders” showing the Millipore Filter Corp. as the success- 
ful bidder. However, subsequent to its receipt of the ‘Notice to 
Bidders’”’ form dated January 17, 1956, the Sterilon Corp. proceeded 
to design and purchase a combination mold for the manufacture of 
the culture petri dishes. This preparation for the performance 
under the anticipated contract, which was not awarded to it, resulted 
in the corporation’s claim of $4,671.50 which includes the cost of the 
mold together with all engineering, administrative, etc., expenses 
incident thereto. 

The claim was considered by our Office and by decision dated 
December 23, 1957, the Sterilon Corp. was informed that our settle- 
ment of December 3, 1956, which originally had disallowed the 
corporation’s claim, was sustained. ‘The conclusion reached in our 
decision of December 23, 1957, was based only upon the legal principles 
applicable to claims of this kind and, in that connection, the Sterilon 
Corp. was held to be properly chargeable with constructive notice 
that the erroneous ‘Notice to Bidders” dated January 17, 1956, 
received by the corporation, was not intended to effect an acceptance 
of its bid, but, rather, was merely information generally furnished to 
all bidders. In arriving at this strict legal conclusion, there was con- 
sidered the very form of the notice itself together with the fact that 
the Sterilon Corp. had some previous experience with Government 
contracts. 

Subsequently, the Sterilon Corp. appealed the disallowance actions 
taken by our Office and additional information and reports were fur- 
nished by both the corporation and the Armed Services Medical Pro- 
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curement Agency regarding the claim. Upon a complete review of 
the entire matter, a letter dated July 24, 1958, was addressed to the 
Sterilon Corp., wherein there was affirmed the conclusion reached in 
our decision of December 23, 1957, that there was no legal basis for 
the payment of the claim from appropriated funds. However, the 
corporation also was advised at that time that it did appear that the 
claim contained such elements of equity as might justify the making 
of a report to the Congress under the act of April 10, 1928, supra. 
The elements which we feel are worthy of equitable consideration in 
this matter are, of course, primarily those involving the circumstances 
attending the erroneous ‘‘Notice to Bidders” form dated January 17, 
1956. Particularly pertinent would seem to be the fact that the 
Sterilon Corp. had submitted the lowest of the two bids received, 
This being the case, there can be little or no doubt but that the corpo- 
ration had the right to, and did, actually believe that it was entitled 
to an award of the contract for the petri dishes required. With this 
in mind, it readily may be perceived how the subsequent receipt by 
the Sterilon Corp. of the “Notice to Bidders” dated January 17, 1956, 
apparently served to merely affirm the corporation’s assumption that 
an award would be made to it. The ‘Notice to Bidders” form did 
not merely show the Sterilon Corp. as the low bidder, but rather re- 
ferred to it as the successful bidder. Moreover, although the rejec- 
tion of the low bid of the Sterilon Corp. was based on the administra- 
tive determination that the Sterilon Corp. could not furnish the culture 
petri dishes in strict compliance with the requirements of the specifi- 
cations, there is doubt as to whether the reported facts justified such 
determination. It seems obvious, therefore, that the Sterilon Corp. 
was erroneously induced by the Government to incur certain of the 
expenses involved and that there is a moral obligation on the part of 
the Government to rectify its mistake by making such restitution as 
is deemed proper to the corporation in the matter. 

A letter dated September 2, 1958, has been received from the 
Sterilon Corp. in which it agrees to accept the amount of $3,593.75, 
which we believe represents that part of the total amount claimed 
to be worthy of equitable consideration, in full and final settlement 
of its claim in the event the Congress should authorize settlement 
on that basis. 

If the Congress should agree with our recommendation in this 
matter it is suggested that an enactment of a statute in substantially 
the following form will accomplish the desired purpose: 

‘“‘Be it enacted by the Senate and House of Representatives of the 
United States of America in the Congress assembled, That the Comp- 
troller General of the United States be, and he hereby is, authorized 
and directed to settle and adjust the claim of the Sterilon Corporation 
on account of certain expenses incurred by the corporation incident 
to a bid which it submitted in response to invitation No. MPA-30-287- 
md-—56-368, issued on November 30, 1955, by the Armed Services 
Medical Procurement Agency, 84 Sands Street, Brooklyn 1, New 
York, covering the purchase, by that agency, of a quantity of culture 
petri dishes and to allow in full and final settlement of the claim the 
sum of not to exceed $3,593.75. There is hereby appropriated the 
sum of $3,593.75 for the payment of the said claim.” 

JosEPH CAMPBELL, 
Comptroller General of the United States. 
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86TH CoNGRESS } HOUSE OF REPRESENTATIVES { Report 


AMERICAN HYDROTHERM CORP, 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Canitu, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2603] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2603) for the relief of the American Hydrotherm Corp., havin 
considered the same, report favorably thereon with amendments ond 
recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 5: Strike the figure ‘‘$2,617.37” and insert ‘‘$1,910.13” 
in its stead. 

Page 1, line 12: Strike the period and insert: 


: Provided, That no part of the amount appropriated in this 
Act in excess of 10 per centum thereof shall be paid or de- 
livered to or received by any agent or attorney on account 
of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary not- 
withstanding. Any person violating the provisions of this 
Act shall be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be fined in any sum not exceeding $1,000. 


PURPOSE 


The proposed legislation, as modified by the committee, would 
direct the payment of $1,910.13 to the American Hydrotherm Corp. 
of Long Island City, N.Y., in full settlement of its claims against the 
United States for expenses incurred by the company in connection 
with Air Force contracts awarded the company but subsequently 
canceled. 

STATEMENT 


The American Hydrotherm Corp., of Long Island City, N.Y., was 
awarded two contracts numbered AF21(602)— —296 and AF21 (602)- 297 
dated July 8, 1957. These contracts were awarded under two invita- 
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tions for bids which requested bids for the operation and maintenance 
of high-temperature hot-water boiler plants and systems at Grand 
Forks Air Force Base, Grand Forks, N. Dak., and Minot Air Force 
Minot, N. Dak., for a 12-month period commencing on July 1, 1957, 
Each invitation for bids resulted in four bids. The lowest bidder 
under each invitation was Plant Engineering, Inc., of Dover, Del, 
The American Hydrotherm Corp., the claimant named in H.R. 2603 
was the second lowest bidder under each contract. . 

The invitations for bids did not set forth the minimum qualifications 
of bidders or a procedure for evaluating such qualifications. The 
bidders were required to submit certain information regarding their 
qualifications to administer, supervise, operate, and maintain a central 
high-temperature water-boiler plant and system. The bidders were 
advised that the qualifications submitted would be evaluated by the 
contracting officer and his technical representative and that only pro- 
posals from qualified bidders would be considered. This information 
was evaluated by a board of Air Force engineers under a point system 
which assigned point scores on each item of technical qualifications 
considered. Since the evaluation did not take into consideration bid 
prices, an additional evaluation was made which awarded 30 points 
to the lowest bidder and a smaller number, based on a formula, to 
other bidders. The final result of this approach was that the low bid 
submitted by Plant Engineering received a final total point score of 
69.4 while American Hydrotherm received a score of 92.5. It was on 
the basis of this point score that awards were made to American 
Hydrotherm effective July 1, 1957. 

Plant Engineering protested the awards, and the protest was con- 
sidered by the Comptroller General. The Comptroller General ruled 
that the point-evaluation system used in this instance could not be 
used for the purpose of choosing between two qualified bidders. Since 
the Air Force had found that Plant Engineering was fully qualified to 
perform the services required, the Comptroller General ruled that the 
contracting officer was without legal authority to award the contracts 
to anyone but the lowest bidder and that the awards to American 
Hydrotherm should therefore be canceled. 

This is a situation in which the Comptroller has ruled the awards 
to American Hydrotherm were illegal with the consequence that there 
was no legal liability on the part of the Government to pay expenses 
incurred in connection with the canceled contracts. This is the reason 
that the company has sought legislative relief as provided for in 
H.R. 2603. 

The report of the Department of the Air Force submitted in con- 
nection with H.R. 2603 observes that there is an equitable basis for 
reimbursing American Hydrotherm for a portion of the expenses in 
connection with the matter. That report stated: 


The Department of the Air Force believes, however, that 
there is good and equitable basis for reimbursing American 
Hydrotherm for a portion of the expenses claimed. Our 
review of these procurement actions reveals that these 
awards were made by the contracting officer in what he 
honestly believed to be the best interest of the Government, 
that American Hydrotherm had no reason to believe that the 
contracting officer had exceeded his authority and that, 
therefore, the company acted in good faith when it incurred 
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some expenses in preparing to perform these contracts. 
Under these circumstances we do not believe that the firm 
should be made to bear an out-of-pocket loss, and accord- 
ingly, we believe it would be appropriate to afford American 
Hydrotherm some relief. 


In order to fulfill its obligation under the contracts, it was necessary 
for the American Hydrotherm Corp. to send a chief plant engineer 
for each heating plant from New York to the sites of the plants, and 
also an engineer from its home office staff. These men were to recruit 
a few additional operators locally, and make arrangements to begin 
operations on July 15, 1957. The men left New York on July 8, 1957. 
This committee has carefully considered the evidence submitted in 
support of the claim and also the analysis contained in the Air Force 
report, and finds that it is in substantial agreement with the following 
statement as to the proper basis for finding an amount due the 
American Hydrotherm Corp.: 


* * * @ fair and equitable adjustment of this matter 
would be to reimburse the company for the items listed below, 
as originally claimed by the company. 


The items referred to were as follows: 


Salaries: 
Sie AERA; OUI $215. 00 
te. Prescoth, ebiet plant engineer... ee 200. 00 
R. Henry, chief plant engineer. ._...............-----..-.---- 200. 00 
SERTIOOIE 5,53, octnb dssdics bin ob caipesp fiehing dark lob ermnaabaeiieds plates bth EOS aes 615. 00 
IUCUEE, JOR DUPGIES. 20 po ccnecccurpthencancdinrdilitiantinhanhe 645. 75 
Meth cs ie . Ueki AU Lad. Bai gee ee 1, 260. 75 


Travel expenses (for all 3 of the above men): 
Northwest Airlines, from New York to Grand Forks, 3 at $166.32. 498. 96 


Hertz car, from Grand Forks to Minot...-.........-..-.-..--- 60. 66 
Braniff Airlines, from Minot to St. Paul, 3 at $36.36._.._______- 109. 08 
Braniff Airlines, from Minneapolis to New York, 3 at $121.81__.. 365. 43 
Fignt insurance; 6 at $3.50. 325 oi. ~ csnnnn - cod cheeiasik dearen bee 7. 50 
Airport limousine (New York to Idlewild), 3 at $3.50__...._.--- 10. 50 
Per diem (including hotels, meals, tips, and miscellaneous), 6 days 
at G1S.00 peridey init. s.r A 243. 00 
ROG sis atin wit dni din dds - 2 a ce eh ext 1, 295. 13 
a os enciiiin eink cn ice bape ini ee 2, 555. 88 


The report furnished the committee by the Comptroller General 
also included the foregoing analysis, and indicated that the General 
Accounting Office did not see any objection to granting relief to the 
American Wipdesthes Corp. in the amount of $2,555.88. That re- 
port contained the comment on the corporation’s right to relief: 


However, there would appear to be little, if any, doubt in 
the instant case that American Hydrotherm Corp. was misled 
by a set of circumstances consisting initially of the inclusion 
of unauthorized bases for bid evaluation in the invitation 
for bids and continuing through the award of contracts and 
notices to proceed which were issued after the legality of the 
awards had been questioned by the low bidder. 
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As to the amount of award the report of the Comptroller Genera] 
stated: 


Under the circumstances, and in view of the fact that is- 
suance of a notice to proceed on July 6 placed a responsibility 
upon the contractor to be prepared to take over operations 
and maintenance on July 15 in the event the awards were 
determined to be legal, there would appear to be a moral 
obligation on the part of the United States to reimburse 
the contractor for such reasonable expenditures as the con- 
tractor may substantiate as having been incurred in prepara- 
tion for performance during the period July 6 to July 10, 1957. 
Based on the record presently before us, such expenditures 
would appear to be limited to the items listed under (1) 
above eulaetslice $2,555.88, the amount of the claim as origi- 
nally filed with this Office. 


In view of the facts presented to the committee it has been con- 
cluded that the American Hydrotherm Corp. should be granted 
relief. The only question that remains relates to the amount to be 
fixed as that to which the corporation is entitled under these circum- 
stances. The Air Force has observed in its report that it had not 
audited the company’s claim and therefore was unable to certify as to 
the correctness of the actual amounts listed. That Department 
therefore qualified its position by recommending a figure of $2,555.88 
‘if substantiated by audit.”” However, the committee feels that the 
matter can be fairly resolved by amending the bill by reducing the 
amount to $1,910.13. This result is arrived at by subtracting $645.75 
from $2,555.88. The figure of $645.75 was included as ‘overhead, 
105 percent,” and its elimination results in an authorization for 
reimbursement for amounts shown the analysis to be for salaries and 
traveling expenses. The committee has determined this to be a fair 
settlement of the matter. Therefore, the committee recommends that 
the bill be amended to provide for a payment of $1,910.13 and to 
include the customary limit as to attorney’s fees, and that the amended 
bill be considered favorably. 

The committee has been informed that an attorney has rendered 
services in connection with this claim. Therefore the bill carries the 
customary attorney’s fee proviso. 


DEPARTMENT OF THE ArR ForceE, 
OFFICE OF THE SECRETARY, 
Washington, August 18, 1958. 
Hon. EMANvEt CELter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Air Force with respect to H.R. 12620, 
85th Congress, a bill for the relief of the American Hydrotherm 
Corp. 

The purpose of H.R. 12620 is to authorize and direct the Secretary 
of the Treasury to pay the sum of $7,050.88 to the American Hydro- 
therm Corp., of Long Island City, N.Y., in full settlement of all 
claims against the United States arising out of contracts Nos. 
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AF21(602)-296 and AF 21(602)-297, which the Air Force awarded 
to this company under the date of July 8, 1957, and canceled under 
date of July 12, 1957. The sum of $7,050.88 represents expenses 
allegedly incurred by the said company in connection with these 
contracts. 

These contracts were awarded under two invitations for bids which 
requested bids for the operation and maintenance of high-temperature 
hot-water boiler plants and systems at Grand Forks Air Force Base, 
Grand Forks, N. Dak., and Minot Air Force Base, Minot, N. Dak., 
for a 12-month period, beginning July 1, 1957. 

Four bids were received in response to each. invitation for bids. 
The lowest bidder under each invitation was Plant Engineering, Inc., 
Dover, Del., which bid a price of $88,211.58 for performing the serv- 
ices under each contract. American Hydrotherm was the second 
lowest bidder, bidding a price of $91,500 under each ‘contract, subject 
to a 3-percent discount if it were awarded both contracts. On this 
basis, its bid price on each contract was $88,755. 

The invitations for bids did not set forth the minimum qualifications 
of bidders or a procedure for evaluating such qualifications. The 
bidders were advised and required, however, to submit certain de- 
tailed and specific information with regard to their qualifications to 
administer, supervise, operate and maintain a central high-tempera- 
ture water-boiler plant and system. Bidders were advised that the 
qualifications submitted would be evaluated by the contracting officer 
and his technical representative and only proposals from qualified 
bidders would be considered. 

The information furnished by bidders was evaluated by a board of 
Air Force engineers under a point system which assigned a maximum 
point score ranging from 4 to 15 points on each item of technical 
qualifications considered. On this evaluation, Plant Engineering, 
Inc., received a score of 39.4 points as compared with 62.6 points for 
American Hydrotherm Corp. The above evaluation did not take into 
consideration bid prices. Accordingly, an additional evaluation was 
made under a system which awarded 30 points to the lowest bidder 
and a smaller number of points, based on a formula, to the other 
bidders. As a result of this additional evaluation, the low bid sub- 
mitted by Plant Engineering received a final total point score of 69.4 
while American Hydrotherm received a score of 92.5. Based on this 
point score, awards were made to American Hydrotherm effective 
July 1, 1957. 

Plant Engineering protested these awards and the protest was 
considered by the Comptreller General of the United States. By 
decision B-132596, dated July 23, 1957, the Comptroller General 
ruled that the point-evaluation system could be used only to determine 
whether a bidder qualified as a responsible bidder capable of perform- 
ing the services required but not for the purpose of choosing between 
two qualified bidders. Since the Air Force found that Plant Engineer- 
ing was fully qualified to perform the services in question, the Comp- 
troller General ruled that the contracting officer was without legal 
authority to award the contracts to anyone but the lowest bidder and 
the awards to American Hydrotherm should therefore be canceled. 

With respect to the question whether American Hydrotherm may 
be reimbursed for expenses incurred in reliance on the awards made to 
it, the Comptroller General ruled that, since the awards were illegal, 
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there was no legal liability on the part of the United States to pay 
such expenses. Accordingly, when American Hydrotherm filed 9 
claim for damages for breach of contract in the amount of $22,650.88, 
allegedly resulting from the cancellations of these contracts, the Comp. 
troller General, by decision B-132596, dated February 27, 1958, 
reaffirmed his prior decision of July 23, 1957, that no legal obligation 
existed on the part of the United States to pay for such expenses and 
disallowed the whole amount claimed. 

The Department of the Air Force believes, however, that there is 
good and equitable basis for reimbursing American Hydrotherm for a 
portion of the expenses claimed. Our review of these procurement 
actions reveals that these awards were made by the contracting 
officer in what he honestly believed to be the best interest of the 
Government, that American Hydrotherm had no reason to believe 
that the contracting officer had exceeded his authority and that, 
therefore, the company acted in good faith when it incurred some 
expenses in preparing to perform these contracts. Under these 
circumstances we do not believe that the firm should be made to bear 
an out-of-pocket loss, and accordingly, we believe it would be appropri- 
ate to afford American Hydrothrem some relief. 

In its original letter of August 23, 1957, to the Comptroller General, 
filing a claim in the amount of $2,555.88, American Hydrotherm 
stated the following: 

“In order to adequately fulfill our obligation to the Government 
under these contracts, it was necessary that we send from New York 
to the two sites a chief plant engineer for each heating plant, and an 
engineer from our home office staff. These men had to recruit locally 
a few additional operators, and make arrangements to begin opera- 
tions on July 15, 1957. They left New York on July 8, 1957. It 
would have been impossible to take over, and satisfactorily operate 
these plants on July 15, 1957, without some lead time and advance 
planning, which cost money. Thus we had necessarily to incur 
certain out-of-pocket costs prior to the starting date of Taly 15, 1957. 
pee costs are itemized in an enclosure to this letter, and summarized 

elow: 


aaa iG Os CUSED ek oe Seba cease us $1, 260. 75 
PUNO D CUROUNNR GS Gis dk CALE i iid wa ticdbdalacowd ied 1, 295. 13 
er ta cli lh acini Reeaaeiel intense eaphehibit 4 2, 555. 88” 


We believe that this statement is substantially correct and represents 
the true situation. 

Subsequently, by letter dated September 23, 1957, to the Comp- 
troller General, American Hydrotherm increased its claim by an 
additional amount of $20,095. The total claim in the increased 
amount of $22,650 was itemized as follows: 


OE EU. Bh, conc ook cecccccdaccecnecee $4, 495 
Overhead and loss of profit on contract for 1 month...........-....-. 3, 600 
Pret Cae Ser RR ahd bce dtd kobe tet ibbeds dédnbbiidbceteus 12, 000 
er ei a ok rticieniaiaheee 20, 095 
Reported in our letter of Aug. 23, 1957......................--.-.. 1 2, 555 
a WT eld reek AL oe ges be ee clk dh nadie 1 22, 650 

1 Plus 88 cents, 


We are convinced that American Hydrotherm incurred some legiti- 
mate expenses in connection with these contracts for which it should; 
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in all equity, be reimbursed. However, we do not believe that 
American Hydrotherm has established by convincing evidence that it 
actually incurred all the expenses claimed, or that they are fairly 
attributable to the canceled contracts. In addition, we do not 
believe that American Hydrotherm should be allowed any item of 

fit. We believe that a fair and equitable adjustment of this 
matter would be to reimburse the company for the items listed below, 
as originally claimed by the company. The Air Force has not audited 
the company’s claim and therefore cannot certify as to the correctness 
of the actual amounts listed for the items in question. If the bill is 
favorably considered by the committee you may wish to obtain such 
an audit. , 


Salarie 


S: 
me, Ba, Behlonbere, Gnginesr......«... canncapecssdomnececcucuweesu $215. 00 
R. Prescott, chief plant Gtigbeesi. Wu sb. in oe 200. 00 
Ri: Beary, chief plant engines? .£. 2.45 sccsiswn subj nei cdnsile nus 200. 00 

SNES Lads on acts alin en tsar had doit Sliema aaaome nal erie eee anette ae 615. 00 
PVOIRUOE, 200 POTOOKS, 2 ota ccc ccs pabahasanusnboownnmbanute 645. 75 

ORO bccn bein beh candida dibde Gésbenea beso bebe 1, 260. 75 


Travel expenses (for all 3 of the above men): 
Northwest Airlines, from New York to Grand Forks, 3 at $166.32. 498. 96 


Hertz car, from Grand Forks to Minot_._..._...-......--..--. 60. 66 
Braniff Airlines, from Minot to St. Paul, 3 at $36.36........__-- 109. 08 
Braniff Airlines, from Minneapolis to New York, 3 at $121.81_._._. 365. 43 
SE INI, 20 OE ac aa cs ane eenibelenn in aig ieee deal 7. 50 
Airport limousine (New York to Idlewild), 3 at $3.50__....__.-- 10. 50 
Per diem (including hotels, meals, tips, and miscellaneous), 6 days 
Ob! SER.SO Pet HAP ii is han ed srsst ae chides 243. 00 
I a Nl antes les alkene nice inline 1, 295. 13 
TOM FUL ow Lik a. a Se ee es 2, 555. 88 


The Department of the Air Force, therefore, recommends that 
H.R. 12620 be amended to provide for the payment of the sum of 
$2,555.88 if substantiated by audit instead of $7,050.88, in full settle- 
ment of all claims against the United States arising out of these 
contracts and that the bill, so amended, be enacted. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Duptey C. SHarp, 
Assistant Secretary of the Air Force. 





CompTROLLER GENERAL OF THE UNITED STATES 
Washington, July 3, 1958. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Further reference is made to your letter 
dated June 18, 1958, acknowledged June 19, requesting our com- 
ments on H.R. 12620, 85th Congress, 2d Session, entitled ‘‘A bill for 
the relief of the American Hydrotherm Corp.” 

_ The relief proposed by this bill represents various expenses allegedly 
mcurred by American Hydrotherm Corp. in reliance upon the award 
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of two contracts by the Department of the Air Force which were 
canceled by that Department on August 2, 1957, pursuant to advice 
from this Office dated July 23, 1957. 

The record before this Office indicates that the Department of the 
Air Force solicited bids to be opened on June 7, 1957, for the opera- 
tion and maintenance of high-temperature hot-water systems at 
Grand Forks and Minot Air Force Bases. Four bids were received, 
the low bid in the amount of $88,211.58 under each invitation being 
submitted by Plant Engineering, Inc., and the second low bid in the 
amount of $88,755 under each bid being submitted by American 
Hydrotherm Corp. However, notwithstanding the fact that Ameri- 
can Hydrotherm Corp. was not the low bidder, notice of the award 
of contracts AF21(602)-296 and AF21(602)-297 were issued to the 
corporation on July 1, 1957. 

Plant Engineering Corp., as low bidder, filed a protest against such 
awards on July 1, 1957, however, a notice to proceed which also 
changed the period of performance to read from July 15, 1957, through 
June 30, 1958, was issued to American Hydrotherm Corp. on July 6, 
1957. This notice was superseded by oral advice on July 10, to stop 
all work and performance and take no action under the contract, 
Such advice was confirmed in writing on July 12. 

The protest filed with the Air Force by Plant Engineering, Inc., 
was transmitted to the General Accounting Office on July 17, 1957. 
On July 23, we advised the Secretary of the Air Force that, under 
the invitation for bids as drawn and in view of the provisions of 
title 10, United States Code, section 2305, it was our opinion the con- 
tracting officer, in the absence of evidence that the low bidder was not 
a responsible bidder, was without legal authority to award the con- 
tracts to other than the low bidder and the awards should therefore 
be canceled. Accordingly, on August 2, 1957, the contracting officer 
notified American Hydrotherm Corp. of such cancellation. 

On August 23, 1957, American Hydrotherm Corp. filed a claim with 
this Office for $2,555.88, representing expenditures alleged to have 
been necessarily incurred in advance planning prior to July 15, 1957, 
and in reliance upon the notice to proceed dated July 6. These ex- 
penses were itemized as follows: 


Salaries: 
a GRNINOOR 6. nnn kno c ncn ctusmhesanekin buon $215. 00 
Rt. 2 renoott, oniel plant engineer. <6. <6... ccndnennsccnances 200. 00 
ERTS ORRIN en... binninnoknnsuvonsetedancens 200. 00 
eh elt. nn nanoccnneconececesces 615. 00 
SE IONE i Ue covddeccectdaccdeddcdencs 645. 75 


a I a 1, 260. 75 


Travel expenses (for all 3 of the above men): 
Northwest Airlines, from New York to Grand Forks, 3 at $166.32. 498. 96 








Hertz car, from Grand Forks to Minot..-......-......----..-. 60. 66 
Braniff Airlines, from Minot to St. Paul, 3 at $36.36___.._------ 109. 08 
Braniff Airlines, from Minneapolis to New York, 3 at $121.81.... 365. 43 
imme imeennse. 8.06 BO60 icc) os. cece do aee nse mons} -vesdn 7. 50 
Airport limousine (New York to Idlewild), 3 at $3.50_...-.-.---- 10. 50 
Per diem (including hotels, meals, tips, and miscellaneous), 6 days 
RO Oe ees ccc cbs bccadoscnsedsccastscpee 243. 00 
NOt eels i teens bbl on ddnddm beadupwesialerd 1, 295. 13 


Th mee «* =| — & 


LS =< --—— -— | 


ae een — en neem ne en 





AMERICAN HYDROTHERM CORP. 9 


This claim was predicated upon the premise that the contracting 
officer was authorized, under the invitation for bids, applicable stat- 
utes, and implementing regulations, to evaluate bids upon a weighted 
point system which was based primarily upon superior experience or 
qualifications and to make an award to the bidder achieving the high 
point score under such system without regard to the bidder’s relative 
standing in bid price. 

On September 23, 1957, the claimant supplemented its claim by 
submitting the following additional items: 

“(1) Our organization entered into an understanding with Mr. 
Ralph Prescott when hired for these duties at Minot and Grand 
Forks to keep him for at least 4 to 6 months or a year on our payroll. 
We have Mr. Prescott still in our employ. We sent Mr. Prescott to 
a job in Utah, and dismissed a lower paid engineer. We suffered in 
this way a damage of additional: 





OR nn ne Oe no cane aceite beni $600 
De DOP WOOK, BAU K 10s uc ccnncacuschuncucconacsnkaudedaan 400 
eRe SOW MOOS. << .2222.5e6~seccss sua biabeseleinained 420 

OE banc catenin bi emeninann neh gnc ha Bei tx wale ai cll 1, 420 


“We had to hire Mr. George Petkus, who stayed in our office until 
the end of last week, when we could find an adequate position for 
him. He had a salary of $150 per week. 





NE, 06 GLO) occ oun een. oll ok ee eee soe eee ee $1, 500 
end, SOO pereemt. L4 $I0 2 oo RA eo ea 1, 575 
PCNA) sn cn cucisuntcad aaa ee i Bo ft OOS ae 3, 075 


“(2) and (8) Loss of profit—unable to take other work. 

“On July 5 we were awarded the two contracts for the operation 
of Grand Forks and Minot. On July 12 we were asked to stop work 
on the contracts. Only about 1 month after award of the contract, 
we received official cancellation. It is clear to any businessman that 
for the whole month of July 23 we had to be ready to resume work on 
these contracts on an hour’s notice. We had to have our key per- 
sonnel, our top management, and our financing ready to restart oper- 
tion. Within this time we were unable to undertake other business, 
and were bound by our contract to standby for the convenience of 
the Government. We feel that for this 1 month we should be fully 
compensated for our overhead and loss of profit. Our overhead and 
profit for these two bases amounts to $1,800 per base per month or 
total for the month of July $3,600. 

“We feel that we may be justified in asking for compensation for 

art of the whole profit which was calculated in these two contracts. 
his amounts for the whole 12-month period approximately $12,000. 

“To summarize, we think we are entitled to the following compensa- 
tion, in addition to the items listed in our letter of August 23, 1957: 


aeons guamnnewet. io. éul . euelask 2  a $4, 495 
(2) Overhead and loss of profit on contract for 1 month..........---- 3, 600 
I OI TR, era 12, 000 

Peeea Os fs So ee ee Or aL ee oe es 20, 095 
Reported in our letter of Aug. 23, 1957_..............-.-.-.-------- 2, 555 
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On February 27, 1958, after full consideration of arguments sub- 
mitted in support of the claim, the claimant was advised that our 
decision of July 23, 1957, advising the Secretary of the Air Force that 
the awards of contracts No. AF21(602)-296 and 297 were illegal, was 
sustained; that it was our further opinion such contracts were void 
ab initio and, in the absence of actual services rendered to the United 
States by the claimant, no legal obligation existed on the part of the 
United States upon which any portion of the claimed amount of 
$22,650.88 could properly be paid by this Office. 

The amount of $7,050.88 requested for ‘the relief of American 
Hydrotherm Corp. by H.R. 12620 apparently represents the portions 
of the claim listed above as follows: 


{1) Salaries: 


Ser ey OEE, WEIN oh accep eenccmsponsoceseshsece $215. 00 
R. Prescott, chief plant engineer_.............-.---.---------- 200. 00 
SOUNee,, CURE PRT NOE oe iniicne aon cnedemncsnnnnceqnenines 200, 00 
Rs cx oe Toor tc iota namin Gc aos pote ese ou opto a san ethene ae eae 615. 00 
ME. 200 QUINONE. «Cosi cdncededtanedcdcucscnasacaccdans 645. 75 
sc pnatcntnen tan tnshothhunenendnemenponenonp obinee 1, 260. 75 





Travel expenses (for all 3 of the above men): 
Northwest Airlines, from New York to Grand Forks, 3 at $166.32. 498. 96 


Hertz car, from Grand Forks to Minot_.__--..-.-------.------ 60. 66 
Braniff Airlines, from Minot to St. Paul, 3 at $36.36.__...-..--- 109. 08 
Braniff Airlines, from Minneapolis to New York, 3 at $121.81.... 365. 43 
Sg helt ll SI, Rl I I 7. 50 
Airport limousine (New York to Idlewild), 3 at $3.50......----- 10. 50 

Per diem (including hotels, meals, tips, and miscellaneous), 6 days 
ad. CIS5O. per GP LOG is Wc Bis Sb SN reek el cikae us 243. 00 
lai aca cents en a En ad eaten hdl atv nese eilanatl 1, 295, 13 
OME DOS UA OE Doi le eC CU, Clee ge ddesicet 2, 555. 88 
(2) ROE CTDENEOD. pin neant «er sven aye bdo anode den ndsienerase $600 
es ee ks nts onmeneoninened “nenenquaneee 400 
DEE SUP OEE conn bbocas cchspcsencesnwuscceena 420 
Cy TOG ree PMS GRSR ais Cle side eed ce see cee ee cd 1, 500 
Cemeneb Gr ROR Orne dis os bs eo ek os Se ed i hs 1, 575 


The rule that persons dealing with agents of the United States are 
presumed to know the extent of the agent’s authority and to incur 
expenses based upon an illegal award at their own risk appears to be 
sufficiently well established to impute knowledge of its existence to 
all bidders. However, there would appear to be little, if any, doubt 
in the instant case that American Hydrotherm Corp. was misled by 
a set of circumstances consisting initially of the inclusion of unauthor- 
ized bases for bid evaluation in the invitation for bids and con- 
tinuing through the award of contracts and notices to proceed which 
were issued after the legality of the awards had been questioned by 
the low bidder. While the legislative history of the provisions 
presently contained in title 10, United States Code, section 2305 indi- 
cates clearly that contract awards based upon the factors applied in 
the instant case were unauthorized, both the statutory language and 
various administrative regulations issued in implementation of the 
statute are, without regard to the legislative history, susceptible of the 
interpretation for which American Hydrotherm Corp. contended. 
Under the circumstances, and in view of the fact that issuance of a 
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notice to proceed on July 6 placed a responsibility upon the contractor 
to be prepared to take over operation and maintenance on July 15 in 
the event the awards were determined to be legal, there would appear 
to be a moral obligation on the part of the United States to reimburse 
the contractor for such reasonable expenditures as the contractor may 
substantiate as having been incurred in preparation for performance 
during the period July 6 to July 10, 1957. Based on the record 

resently before us, such expenditures would appear to be limited to 
the items listed under (1) above and totaling $2,555.88, the amount 
of the claim as originally filed with this Office. 

With respect to the items set out in (2) above, American Hydro- 
therm Corp., has submitted no evidence to this Office to substantiate 
the accuracy of the amounts claimed. The sum of $600 claimed for 
traveling expenses of Mr. Ralph Prescott apparently represents the 
cost of travel from New York City to Utah, however the cost of one- 
way air transportation for such travel in July of 1957 was $129.25. 
With respect to the additional salary paid to this employee and the 
additional overhead resulting from such increased salary, it seems 
reasonable to assume that the continued employment of Mr. Prescott 
indicates that the corporation received full value in services for such 
additional salary and its full cost would therefore be properly charge- 
able to that portion of the corporation’s operations in which the 
services were performed. 

Similarly, with respect to the expenses arising out of the employ- 
ment of Mr. George Petkus as set out in (3) above, there is no evidence 
of record that this employee was not rendering valuable services to 
the corporation during the period in which he was retained in the 
corporation’s office. Nor is there any indication that the corporation 
was obligated to retain Mr. Petkus in its employ during such period. 

In view of the above, we see no objection to granting relief to Ameri- 
can Hydrotherm Corp. in the amount of $2,555.88; however, we are 
of the opinion that the record presently before us does not justify 
relief in any greater amount. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


O 
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LOIS K. ALEXANDER 


Marca 4, 1959.—Committed to the Committee of the-Whole House and ordered 
to be printed 


Mr. Donouvus, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2949] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2949) for the relief of Lois K. Alexander, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve Lois K. 
Alexander, of New York, of all liability to repay $150.95, a sum 
representing the actual transportation costs incurred by her in trans- 
porting her household effects from Washington, D.C., to New York 
City as a result of being transferred to a new duty station by the 
Housing and Home Finance Agency. 


STATEMENT 


This legislation was introduced in accordance with the proposal 
embodied in an executive communication sent to the Speaker of the 
House by the Housing and Home Finance Agency. 

Mrs. Lois K. Alexander was paid $105.95 to reimburse her for the 
costs she incurred for the transportation and storage of household 
effects in connection with her transfer from Washington, D.C., to 
New York City by the Housing and Home Finance Agency. Sub- 
sequently the Comptroller General ruled that the amount was im- 
properly paid Mrs. Alexander on the ground that the transportation 
of the household effects did not begin within 2 years from the effective 
date of her transfer as required by section 5 of Executive Order No. 
9805. -The Comptroller General ruled that the effective date of the 
transfer was January 10, 1955, and he found that the movement of 
the household goods began on January 15, 1957. 


84007 
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The Housing and Home Finance Agency found that Mrs. Alexander 
relied on two official documents issued by the Government which 
indicated dates which would have brought the transportation of the 
household goods within the time limited by the Executive order, 
One of these documents indicated Mrs. Alexander’s transfer had an 
effective date of January 16, 1955, and the other stated it to be 
January 17, 1955. Obviously both of these dates were later than 
the date found to be controlling by the Comptroller General. The 
Housing and Home Finance Agency has further found that Mrs, 
Alexander relied on the dates in these two documents in good faith, 
That agency made the following statement in connection with its 
recommendation that Mrs. Alexander be relieved of this liability; 


We believe that it would be appropriate for the Congress to 
enact legislation to cancel this debt of $105.95 because Mrs. 
Alexander relied in good faith on two official documents 
issued by the Federal Government, one indicating that the 
effective date of transfer was January 16, 1955, and the other 
indicating the effective date was January 17. If either one 
was correct her removal of the goods would have been timely 
and she would have been entitled to payment. The particu- 
lar facts in this case are so unusual that we do not believe that 
an undesirable precedent would be established by the enact- 
ment of this proposed legislation. 


The committee has considered the facts as outlined by the Housing 
and Home Finance Agency and agrees that this matter is a proper 
subject for legislative relief. ‘Therefore the committee recommends 
that the bill be considered favorably. 

The communication of the Housing and Home Finance Agency 
and the accompanying memorandum which detail the facts of the 
matter are as follows: 


Hovusina AND Home Finance AGENCy, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D.C., November 10, 1958, 
Re proposed legislation for the relief of Lois K. Alexander. 
Hon. Sam RaysBurn, 
Speaker of the House of Representatives, 
Washington, D.C. 

Dear Mr. Speaker: I am enclosing for the consideration of the 
Congress a draft bill for the relief of Lois K. Alexander. 

The proposed legislation would authorize the cancellation of a debt 
of $105.95 due from Mrs. Alexander, an employee of this Agency, to 
the United States. This sum was paid to Mrs. Alexander as reim- 
bursement for costs of transportation and storage of household effects, 
incurred by her as a result of her being transferred in 1955 from 
Washington, D.C., to New York City. The Comptroller General ruled 
that this amount was improperly paid to Mrs. Alexander because the 
transportation of her household effects did not begin within 2 years 
from the effective date of her transfer, as required by section 5 of 
Executive Order No. 9805. He found that the effective date of her 
transfer was January 10, 1955, whereas the movement of the household 
goods began on January 15, 1957. 
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We believe that it would be appropriate for the Congress to enact 
legislation to cancel this debt of $105.95 because Mrs. Alexander 
hed in good faith on 2 official documents issued by the Federal 
Government, one indicating that the effective date of transfer was 
January 16, 1955, and the other indicating the effective date was 
January 17. If either one was correct her removal of the goods 
would have been timely and she would have been entitled to payment. 
The particular facts in this case are so unusual that we do not believe 
that an undesirable precedent would be established by the enactment 
of this proposed legislation. 

We have been informed by the Bureau of the Budget that it has 
no objection to the submission of this proposed legislation to the 
Congress. 

Attached is a statement of facts pertaining to Mrs. Alexander’s 
claim for relief. 

Sincerely yours, 
Ausert M. Coir, Administrator. 


PROPOSED LEGISLATION FOR THE RELIEF OF LOIS K. ALEXANDER—STATE- 
MENT OF FACTS PERTAINING TO CLAIM 


The proposed legislation would authorize the cancellation of a debt 
of $105.95 due from Mrs. Alexander, an employee of the Housing and 
Home Finance Agency, to the United States, representing reimburse- 
ment for costs of transportation and storage of household effects, 
incurred by Mrs. Alexander as a result of her being transferred in 1955 
from Washington, D.C., to New York City, N.Y. 

When the Urban Renewal Administration, a constituent of the 
Housing Agency, was decentralized, Mrs. Alexander was transferred 
from the Washington office to the New York regional office. A notifi- 
cation of personnel action (SF-50) dated December 14, 1954, indicated 
that the effective date of transfer was January 16, 1955. This docu- 
ment made specific provision for reimbursement of travel expenses on 
transfer, ‘‘including family, household goods and personal effects.” 
Mrs. Alexander reported for duty in New York on January 10, 1955. 

Mrs. Alexander received a copy of a memorandum, dated July 16, 
1956, issued by the Acting Director of Administrative Management of 
the Urban Renewal Administration to the regional administrator of 
region I, with reference to the ‘‘Decentralization—moving of employ- 
ees’ household effects.” This memorandum required, among other 
things, as to whether Mrs. Alexander’s furniture had been picked up 
from her Washington residence and called attention to the time limita- 
tion which requires that all travel and transportation allowable must 
begin within 2 years from the effetive date of transfer. It also stated 
“The effective date of transfer was January 17, 1955.”” On January 
4,1957, Mrs. Alexander requested a travel advance of $153.50 for the 
transportation of her household effects from Washington to New York 
City. The movement of her furniture began on January 15, 1957. 
She received a check in the amount of $153.50 on January 29. By 
letter dated March 6 from the acting fiscal officer of HHFA she was 
aa to return the travel advance because the transportation 

not been begun within the 2-year limitation. Mrs. Alexander 
had delayed picking up her furniture because the housing project to 
which she was moving was not completed. 
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Because of Mrs. Alexander’s objection to the decision of this Agency 
the matter was referred to the Comptroller General for decision. Op 
October 1, 1957, the Comptroller General issued an opinion (B-133425) 
in which he found that the effective date of the transfer was January 
10, 1955 (the date she entered on duty at the new station) and that 
the movement of the employee’s household effects did not begin within 
2 years from that date, as required by section 5 of Executive Order 
No. 9805, and that therefore no authority existed for the movement of 
the household effects at Government expense. He held further that 
Mrs. Alexander was not entitled to any reimbursement for the cost of 
storage for a period of 7 months after the furniture was removed from 
the Washington residence but before shipment to New York City, 
On this point the opinion states: 

“* * * The 2-year limitation period on transportation does not 
expressly apply to the temporary storage of household goods, but 
since, under Public Law 600 and the applicable Executive orders, the 
temporary storage of such goods is authorized as incident to a transfer 
of station, we believe it reasonable to conclude that expenses incurred 
for goods placed in temporary storage is by analogy subject to the same 
limitation and if the 2-year period has elapsed before the goods are 
placed in storage the cost thereof may not be reimbursed by the 
Government.” 

The Comptroller General held therefore that the voucher could not 
be certified for payment. Mrs. Alexander requested a further con- 
sideration of her case and submitted additional documentary evidence. 
Under date of November 25, 1957, the Comptroller General, in 
affirming his prior decision, stated in part: 

“While Mrs. Alexander may have relied upon the erroneous infor- 
mation furnished by her administrative agency the Government 
cannot be bound by the negligent or erroneous acts of its officials or 
agents in the absence of a statute so providing. (See Robertson v. 
Sichel, 127 U.S. 507, 515.) As the transportation of her household 
effects began more than 2 years after she entered upon duty at her 
new official station, no authority exists for the movement of her 
household effects at Government expense. Therefore, our decision of 
October 1, 1957, is affirmed.” 

Since it was determined that the amount allowable, in the event the 
moving took place within the 2-year limitation would only be $105.95, 
Mrs. Alexander refunded the difference between the travel advance of 
$153.50 and $105.95. 





A BILL For the relief of Lois K. Alexander 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That Lois K. Alexander of 
New York, New York, be relieved of all liability to repay to the 
United States the sum of $105.95, representing reimbursement of 
actual transportation costs incurred by Lois K. Alexander in trans- 
porting her household effects from Washington, District of Columbia, 
to New York City as a result of her being transferred by the Housing 
and Home Finance Agency from Washington, District of Columbia, 
to a new duty station in New York City. 
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LT. COL. JAMES A. BEPLAT 





Marcu 4, 1959.—Committed to the Committee of the’ Whole House and ordered 
to be printed 


Mr. Dononvz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2950) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2950) for the relief of Lt. Col. James A. Beplat, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay Lt. Col. James A. 
Beplat $2,953.07 in full settlement of his claims against the United 
States for his loss resulting from the damage and destruction of his 
a property by a flood while the property was in storage in 

altimore, Md., in 1955. 

STATEMENT 


The bill, H.R. 2950, was introduced in accordance with the recom- 
mendation contained in an executive communication sent to the 
rer of the House of Representatives by the Department of the 

rmy. 

The loss with which the bill is concerned occurred while the house- 
hold goods of Lt. Col. James A. Beplat were bailed to an agent of the 
United States. On May 31, 1955, the Guardian Moving & Storage 
Co. entered into a contract with the United States for the packing, 
crating, marking, and hauling, and for unpacking and uncrating of 
household goods, and the handling of “hold baggage,” for the period 
of July 1, 1955, to June 30, 1956. Under these arrangements, Lieuten- 
ant Colonel Beplat’s six rooms of furniture and household goods were 
stored in the company’s warehouse in Baltimore, Md. On August 13, 
1955, a flood occurred which inundated the warehouse. The Beplat 
property was stored in the basement of the building, which remained 
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flooded for 8 weeks. During that time all of Lieutenant Colonel 
Beplat’s property was under water and mud, with the result that the 
property was almost completely destroyed. The Department of the 
Army determined that the actual losses sustained were in excess of the 
$6,500 limit fixed in the Military Personnel Claims Act, as amended, 
The amount fixed by the Army to be the amount of loss suffered by 
Lieutenant Colonel Beplat was $9,453.07. He was compensated in 
sey by the administrative payment of $6,500 under the above statute, 

ut, as is observed by the Army, there is no method by which he may 
be compensated for the remaining $2,953.07 other than by private 
legislation. 

The Army has determined that all of the household goods for the 
damages to which this claim has been determined to be meritorious, 
were reasonable, useful, necessary, or proper for the claimant to have 
owned and have had in his possession under the circumstances. The 
losses suffered by Lieutenant Colonel Beplat occurred incident to 
his service and while the household goods were bailed to an agent of 
the United States. The storage company has denied liability due to 
the fact that the flood, which was due to a hurricane, was an “act of 
God” and that their contract with the Government precluded liability 
under those circumstances. 

The committee has carefully considered the circumstances of this 
matter and agrees with the Department of the Army that this case is a 
proper subject for legislative relief. Accordingly this committee 
recommends that the bill be considered favorably. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., October 10, 1958. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: There is enclosed herewith a draft of a bill 
for the relief of Lt. Col. James A. Beplat. The submission of this 
proposed legislation is in accordance with procedures approved by 
the Secretary of Defense. 

The purpose of this proposed legislation is to reimburse this officer 
for the losses sustained by him as the result of damage and destruc- 
tion of his household goods. The loss occurred while these household 
goods were bailed to an agent of the United States pursuant to com- 
petent authority. 

On May 31, 1955, the Guardian Moving & Storage Co., a corpora- 
tion organized under the laws of the State of Maryland and engaged 
in the business of moving aad storing merchandise, entered into con- 
tract DA 18-102—AIIJ-4036 with the United States, through Fort 
Meade, Md., for the packing, crating, marking, and hauling, and for 
unpacking and uncrating of household goods, and for handling and 
marking of “hold baggage” during the period of July 1, 1955, to June 
30, 1956, inclusive. On August 13, 1955, the warehouse of the 
Guardian company, located in Baltimore, Md., in which was stored 
Lieutenant Colonel Beplat’s property (consisting of six rooms of fur- 
niture and household effects) was inundated by a flood. This flood 
was an aftereffect of a hurricane. The basement of the warehouse, 
in which these goods were stored, was completely flooded for 8 weeks, 
and during that time all items stored there were under water and 
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mud. Lieutenant Colonel Beplat’s property was almost completely 
destroyed, resulting in a loss which has been determined by the 
Department of the Army to be in excess of $6,500 under regulations 
rescribed by the Secretary of the Army, in accordances with the 
Military Personnel Claims Act (59 Stat. 225), as amended (Public 
Law 571, 84th Cong., 70 Stat. 255). However, Public Law 571, 
supra, placed a maximum limitation of $6,500 on the amount which 
can be paid administratively under the provisions of the Militar 
Personnel Claims Act of 1945, supra, the only statute under whic 
this claim can be considered. The claim of this officer has been 
allowed administratively in the amount of $6,500.only, and a check 
jn that amount has been sent to him. After the making of such pay- 
ment, there remains a balance of damages sustained by this officer 
jn the amount of $2,953.07 for which he has not been compensated. 
There is no method by which he may be reimbursed for the remain- 
ing portion of his loss other than through the enactment by Congress 
of private legislation for his relief. The Department of the Army 
has obtained an acceptance agreement executed on February 24, 
1958, from Lieutenant Colonel Beplat in which he expressed a willing- 
ness to accept the sum of $2,953.07 in full settlement for the balance 
of his loss. 

All of the household goods, for the damages to which this claim has 
been determined to be meritorious, were reasonable, useful, necessary, 
or proper for the claimant to have owned and have had in his posses- 
sion under the circumstances. The losses occurred incident to his 
service while the household goods were bailed to an agent of the United 
States, and without any fault or neglect on the part of the officer 
involved, as required by Army Regulations No. 25-100, implementing 
the Military Personnel Claims Act. No part of the damages for 
which reimbursement is sought for this officer by this proposed legisla- 
tion was covered by insurance. Lieutenant Colonel Beplat has made 
a demand upon the Guardian Moving & Storage Co. for reimburse- 
ment of the loss sustained, but the company has denied liability there- 
for on the theory that the hurricane and flood was an “act of God” 
and that their contract with the Government precluded liability under 
such circumstances. 

Lieutenant Colonel Beplat has served faithfully and honorably in 
the Army for 18 years, and to require him to bear this loss would be an 
extreme hardship on him. Accordingly, the Department of the Army 
recommends that this proposed legislation be enacted by the Congress. 

The Congress, from time to time, has considered favorably claims 
of the Armed Forces for loss of personal property in excess of the 
monetary limitation placed upon administrative payments under the 
we of the Military Personnel Claims Act. A recent case is 
rivate Law 84-656, for the relief of Eugene Gardner, Byron M. 
Barbeau, John R. Reaves, and Jackson L. Hardy. 

The cost of this bill, if enacted, will be $2,953.07. 

The Bureau of the Budget advises that there is no objection to the 
submission of the proposed legislation for the consideration of the 
Congress. 

Sincerely yours, 
Wiser M. Brucker, 
0 Secretary of the Army. 
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Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3095] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3095) for the relief of Hilary W. Jenkins, Jr., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve Hilary W. 
Jenkins, Jr., of Falls Church, Va., of liability to pay the United States 
$627.42, representing the amount of indebtedness resulting from the 
nondeduction without his fault of amounts of his voluntary allot- 
ments and statutory contribution as a soldier in the Army of the 
United States from October 1, 1942, to September 30, 1945. 


STATEMENT 


While Mr. Jenkins was serving as an enlisted man in the Army, he 
authorized three voluntary allotments of $15 a month each to Mrs. 
Lillian Hawes, Mrs. Mabel L. Jenkins, and Mrs. Minnie M. Graham. 
The $15 allotment to Mrs. Lillian Hawes was canceled in favor of a 
$30 allotment; however, one $15 payment was made to her before the 
cancellation was received by the paying officer. That $15 payment 
was refunded by Mrs. Hawes. Mrs. Hawes’ $30 allotment was 
increased to $60 a month effective February 1, 1944, and was discon- 
tinued October 31, 1944. 

The monthly allotments of $15 each were paid to Mrs. Jenkins and 
Mrs. Graham from October 1, 1942, to August 31, 1945, such pay- 
ments aggregated $1,050. Allotment payments were made to Mrs. 
Hawes at $30 a month from October 1, 1942, to January 31, 1943; at 
$60 a month from February 1, 1943, to January 31, 1944; and at $30 
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a month from February 1 to October 31, 1944, these payments aggre. 
gated $1,110. The sum of all of the payments made in accordance 
with Mr. Jenkins’ allotments was $2,160. 

In addition to the voluntary allotments outlined above, a monthly 
family allowance as provided in the Servicemen’s Dependents Allow- 
ance Act of 1942 was authorized and paid to Mrs. Mabel L. Jenking 
for the period of June 1 to September 30, 1945. However the $22 a 
month which was supposed to have been deducted from Mr. Jenkins’ 
Army pay was not deducted, and this fact resulted in his being charged 
with an overpayment of $88. At the date of his discharge from the 
service it was found that he was also subject to being charged with an 
overpayment in the amount of $945 in connection with his voluntary 
allotments since the total amount of $2,160 was paid, but only $1,215 
was deducted from his pay in connection with those allotments. Mr. 
Jenkins’ total indebtedness of $1,033 was reduced by a collection of 
$360 made from his final pay at the time of discharge, and the addi- 
tional credit of $15.58 resulting from an application of additional pay 
due him to the amount owing. 

The report from the Department of the Army to the chairman of the 
committee, dated July 29, 1958, gives in detail the history of this 
proposed legislation and recommends the enactment of the bill, and, 
after a careful review of the file and full discussion by the committee, 
your committee concurs in the recommendation of the Army and 
favorable consideration is recommended. ‘The report from the De- 
partment of the Army is as follows: 


DEPARTMENT OF THE Army, 
Washington, D.C., July 29, 1958, 
Hon. Emanvet Cetuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 10517, 
85th Congress, a bill for the relief of Hilary W. Jenkins, Jr. 

This bill provides as follows: 

“That Hilary W. Jenkins, Junior, Falls Church, Virginia, is hereby 
relieved of liability to pay to the United States the sum of $627.42. 
Such sum represents the amount of indebtedness of the said Hilary 
W. Jenkins, Junior, to the United States resulting from the nondedue- 
tion, without fault on his part, of certain amounts of his voluntary 
allotments and statutory contribution, as a soldier in the Army of the 
United States, during the period from October 1, 1942, to September 
30, 1945, both dates inclusive. In the audit and settlement of the 
accounts of any certifying or disbursing officer, full credit shall be 
given for the amount for which liability is relieved by this Act.” 

The Department of the Army interposes no objection to the above- 
mentioned bill. 

Records of the Department of the Army show that Hilary W. 
Jenkins, Jr., was inducted into the Army on April 21, 1941. He 
served in the United States and in Europe and was wounded in action 
three times. He was honorably discharged on September 7, 1945, at 
Fort George G. Meade, Md. 

While in the service, Mr. Jenkins authorized three voluntary allot- 
ments, class E, of $15 a month to Mrs. Lillian Hawes, Mrs. Mable L, 
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Jenkins, and Mrs. Minnie N. Graham, respectively. The $15 allot- 
ment to Mrs. Hawes was canceled in favor of a $30 allotment; however, 
one $15 payment was made to her before the cancellation was received 
in the paying office. This $15 was refunded by Mrs. Hawes. Mrs. 
Hawes’ $30 allotment was increased to $60 a month effective February 
1, 1944, and was discontinued as of October 31, 1944. 

The class E monthly allotments of $15 each were paid to Mrs. 
Jenkins and Mrs. Graham from October 1, 1942, to August 31, 1945, 
respectively, such payments aggregating $1, 050. Allotment pay "ments 
were made to Mrs. Hawes at $30 a month from October 1, 1942, to 
January 31, 1943; at $60 a month from February 1, 1943, to January 
31, 1944; and at $30 a month from February 1 to ‘October 31, 1944, 
these payments aggregating $1,110. Thus, a total of $2,160 was paid 
on account of Mr. Jenkins’ voluntary class E allotments. 

An examination of Mr. Jenkins’ pay account covering the period 
from October 1, 1942, to September 7, 1945, the date of his discharge, 
shows that only $1,215 was deducted from his pay on account of his 
voluntary class EK allotments, and that hence he was overpaid in the 
amount of $945. In addition, the monthly family allowance provided 
for by the Servicemen’s Dependents Allowance Act of 1942, as 
amended (56 Stat. 381) was authorized and paid to Mrs. Mable L. 
Jenkins, Mr. Jenkins’ mother, for the period June 1 to September 30, 
1945. The amount of $22 a month class F allotment, however, 
which that statute required Mr. Jenkins to contribute to the monthly 
family allowance, was not deducted from his pay, resulting in a further 
overpayment to him of $88, making a total indebtedness of $1,033. 
This indebtedness has been reduced by a collection of $360 made from 
his final pay, a $30 remittance received from Mrs. Hawes, and addi- 
tional credits of pay found due him of $15.58. Consequently, the 
sum of $627.42, the amount stated in the bill, is owed to the United 
States. 

In this connection, it is deemed pertinent to consider the opinion 
of the Comptroller General, defining obligations of allotters and payees 
thereof in cases of this type as follows (B—116606, B-11807; 33 Comp. 
Gen. 309, 314): 

“2. Where an allotment or family allowance has been erroneously 
paid or overpaid (either during a member’s service of after separation) 
and the service member was not at fault, the payee or recipient is 
legally liable to refund the overpayment, but the member is not liable, 
except for any required family allow ance deductions not made from 
his pay during his active service.’ 

Evidence available to the Department of the Army shows that the 
nondeduction of allotment payments was the result of administrative 
error and was not the fault of Mr. Jenkins. Consequently, if relief is 
to be granted by Congress, the bill should be amended to include 
relief to the payees, although the records do not permit this Depart- 
ment to indicate how to apportion these overpayments amongst the 
individual payees. Mr. Jenkins, however, would be bound to pay 
the $22 monthly deductions that were not made for 4 months’ pay- 
ment of the class F family allowance, or a total of $88. 

The Department of the Army has been advised that the Comptroller 
General of the United States advised the committee on February 14, 
1958, that he opposed enactment of this bill. The Comptroller Gen- 
eral recognized that Mr. Jenkins was not at fault and that the in- 
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debtedness resulted from administrative error. Because there is 
eee of authority to establish, however, that the United 

tates cannot be bound or estopped by erroneous payments made 
through administrative error, the Comptroller General concluded 
that this bill would accord Mr. Jenkins preferential treatment over 
many other individuals similarly situated and who are bound in 
equity and good conscience to refund them. The Department of 
the Army would concur in this view except that evidence is available 
to it that does not appear to have been available to the Comptroller 
General at the time he submitted his views on this bill. Such evidence 
shows that it will be an undue hardship upon this claimant to repay 
this indebtedness to the Government. Mr. Jenkins is married, hag 
two children, one of whom is in ill health requiring constant medical 
care, and is expecting a third child in December 1958. His take-home 
pay, as an employee of the Police Department, Fairfax County, Va., 
is approximately $350 a month, out of which he must pay $76.42 
on his home, $50 for utilities, $20 on one loan and $30 a month as 
payment on another. In addition, Mr. Jenkins has had hospitaliza- 
tion and burial expenses resulting from his father’s death and is 
indebted in the amount of $700 as the result of other medical expenses. 

H.R. 1099, 84th Congress, 2d session, a bill for the relief of Theodore 
J. Hartung and Mrs. Elizabeth Hartung involved erroneous family 
allotment overpayment and hardship factors. That bill was enacted 
by Congress (see S. Rept. No. 1745) and was approved by the Presi- 
dent on May 4, 1956, becoming Private Law 84-608. In a similar 
case, the 85th Congress, on May 29, 1958, enacted Private Law 
85-402, for the relief of Mrs. Helen Harvey. In view of these prece- 
dents relieving other obligors to refund for allotment overpayments 
when they were in good faith and when payment would result in 
undue hardship, the Department of the Army would offer no objection 
should the Congress adopt the view that this case warrants deviation 
from the principles and policies expressed by the Comptroller General 
and considers the bill favorably. 

This bill, if enacted, would cancel obligations to refund to the 
United States the sum of $627.42. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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COMPENSATION FOR CERTAIN CLAIMANTS FOR THE 
TAKING OF PRIVATE FISHERY RIGHTS IN PEARL 
HARBOR, HAWAII ' 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Dononusz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3248] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3248) to provide for the payment of just compensation to 
certain claimants for the taking by the United States of private fishery 
rights in Pearl Harbor, Island of Oahu, Territory of Hawaii, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide for the pay- 
ment of $8,234.28 to the clerk of the U.S. District Court for the 
District of Hawaii to be deposited in the registry of the court to 
satisfy all awards made by the court as compensation to certain 
claimants for the taking of private fishery rights in Pearl Harbor, 
Island of Oahu, Territory of Hawaii. 


STATEMENT 


This bill was introduced in the form suggested in an executive 
on which was sent the Congress by the Department of the 

avy. 

Regulations promulgated by the Secretary of the Navy for the 
control of the waters of Pearl Harbor included provisions prohibiting 
fishing boats from working in the channels. Because these regulations 
gave rise to a controversy as to whether the persons who were unable 
to fish in the entrance channels were entitled to be compensated, the 
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Congress enacted laws which authorized the Secretary of the Navy to 
examine and appraise the value of all privately owned fishery rights 
in Pearl Harbor and to negotiate the purchase of those rights. The 
Secretary was further authorized to contract for the purchase of 
those rights subject to future ratification and appropriations of Con- 
gress. When it was impossible to make a satisfactory contract for the 
voluntary purchase of the rights, the Secretary was authorized to 
proceed through the Attorney General to institute proceedings to 
condemn the fishery rights with the acceptance of the award in the 
condemnation proceedings being subject to the future ratification and 
appropriations by Congress. 

‘our condemnation proceedings involving eight ownerships were 
instituted, and seven of the owners subsequently settled with the 
Government. Funds were appropriated by the Congress to make 
payment in accordance with those settlements. The one claim still 
outstanding is that of the Robinson estate with which the condemna- 
tion proceeding in the District Court for the District of Hawaii civil 
No. 292 is concerned. In that proceeding an award was made on 
April 20, 1934, in the amount of $5,833.33 which with accrued interest 
for the intervening 25 years now amounts to $14,583.33. The US. 
attorney has negotiated a settlement with 90.4 percent of the holders 
of interests in that estate in the amount of $6,833.33. 

The enactment of H.R. 3248 is necessitated by the fact that the 
present owners of the remaining 9.6 percent of the Robinson fishing 
rights are not available for negotiation of a settlement for their interest. 
The U.S. attorney has therefore recommended that an additional sum 
in satisfaction of the 9.6 percent of the 1934 award plus interest be 
paid into the registry of the court so that the United States will 
acquire full title to the Robinson fishing rights. The total amount 
required for this purpose is the amount stated in H.R. 3248, $8,234.28. 
When this sum is paid to the clerk as provided in the bill, for deposit 
in the registry of the court in satisfaction of the award, the court 
will enter a final judgment which will vest the fishery rights of the 
Robinson estate in the United States. 

The committee has carefully considered the explanation submitted 
to the Congress by the Department of the Navy in connection with 
this matter and has concluded that the method provided in H.R. 3248 
is the appropriate manner in which to settle this longstanding case. 
Therefore, the committee recommends that the bill be favorably 
considered. 

The executive communication of the Department of the Navy signed 
by the Honorable Richard Jackson, Assistant Secretary of the Navy, 
and directed to the Honorable Sam Rayburn, Speaker of the House of 
Representatives, is as follows: 

DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., January 14, 1959. 
Hon. Sam Raysourn, 
Speaker of the House of Representatives, 
Washington, D.C. 

My Dear Mr. Speaker: There is forwarded herewith a draft of 
proposed legislation to provide for the payment of just compensation 
to certain claimants for the taking by the United States of private 
fishery rights in Pearl Harbor, Island of Oahu, Territory of Hawaii. 


—~ 
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PURPOSE OF THE LEGISLATION 


The proposed legislation would provide for the payment of specified 

sums to the claimants named for the taking by the United States of 
rivate fishery rights in Pearl Harbor, Island of Oahu, Territory of 
awaii. 

By act of Congress approved August 22, 1912 (37 Stat. 341), the 
Secretary of the Navy, as a means of assuring the proper control, 
protection, and defense of the naval station, harbor, and entrance 
channel at Pearl Harbor, was authorized, empowered, and directed 
to adopt and prescribe rules and regulations governing the navigation, 
movement, and anchorage of vessels, of whatsoever character in the 
waters of Pearl Harbor, Island of Oahu, and in the entrance channel 
to said harbor, and to take all necessary measures for the proper 
enforcement of such rules and regulations. 

Pursuant to the foregoing authority, the Secretary of the Navy 

romulgated certain regulations for the control of the waters of Pearl 
shor, including regulation No. 9 (art., p. 4091), which prohibited 
fishing boats from working in the channels. Accordingly, the claim- 
ants were denied the privilege of exercising their fishing rights in these 
waters. 

Controversy ensued as to whether the claimants were entitled to 
compensation for being thus deprived of their fishing rights. How- 
ever, Congress appears to have reconciled any doubt it may have had 
as to the claimants’ rights, equitable or otherwise, when it passed the 
act approved June 28, 1921 (42 Stat. 67), which, as amended by the 
act of April 14, 1930 (46 Stat. 165), authorized the Secretary of the 
Navy to examine and appraise the value of all privately owned rights 
of fishery in Pearl Harbor (within the boundaries therein defined), 
and to enter into negotiations for the purchase of said rights and if, 
in his judgment the price of such rights is reasonable and satisfactory, 
to make contracts for the purchase of same, subject to future ratifica- 
tion and appropriations by Congress; or, in the event of the inability 
of the Secretary of the Navy to make a satisfactory contract for the 
voluntary purchase of said rights of fishery, he was authorized and 
directed, through the Attorney General, to institute and carry to com- 
pletion proceedings for condemnation of said rights of fishery, the 
acceptance of the award in said proceeding to be subject to the future 
ratification and appropriations by Congress. 

Pursuant to the foregoing authority, four condemnation proceed- 
ings, civil Nos. 290, 291, 292, and 296, were filed in the U.S. District 
Court for the District of Hawaii, involving eight ownerships. Con- 
troversy arose between the Navy Department and the owners with 
respect to the amount of the awards, but ultimately settlements were 
reached with seven owners and funds in payment thereof were appro- 
priated by Private Law 305, 78th Congress, approved June 17, 1944, 
and Private Law 822, 8ist Congress, approved August 17, 1950. The 
one claim still outstanding is that of the Robinson estate in civil 292. 
The award on April 20, 1934, for the Robinson fishing rights was 
$5,833.33 which with accrued interest for 25 years now totals 
$14,583.33. 
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COST AND BUDGET DATA 


By reason of deaths occurring among the Robinson heirs there are 
now four estates involved representing 90.4 percent of the Robinson 
fishing rights. The U.S. attorney has negotiated a settlement in the 
amount of $6,833.33 inclusive of interest for the 90.4 percent interest, 
The stipulation filed in the proceeding containing the settlement terms 
eng that the sum of $6,833.33 be paid to the clerk of the U.S. 

istrict Court for the District of Hawaii within 2 years from the date 
of December 7, 1957. 

The present owners of the remaining 9.6 percent of the Robinson 
fishing rights are not available for negotiation of a settlement for 
their interest. Hence, in order that the United States may acquire 
full title to the Robinson fishing rights the U.S. attorney recommends 
an additional sum in satisfaction of 9.6 percent of the 1934 award 
plus interest be paid into the registry of the court. Nine point six 
percent of the award of $5,833.33 ‘plus interest at the rate of 6 percent 
per annum through the year 1959 totals $1,400.95. The total amount, 
therefore, required to satisfy the Robinson judgment is $8,234. 28, 
If payment of such sum into the registry of the court is made prior to 
the end of 1959, any excess interest payment for the 9.6 percent portion 
of the Robinson award will be refunded to the United States by order 
of the court. 

It is recommended as required by the act approved June 28, 1921 
(42 Stat. 67), as amended by the act of April 14, 1930 (46 Stat. 165) 
that the settlement for 90.4 percent of the Robinson fishery rights, and 
the award for the remaining 9.6 percent thereof, be ratified by the 
Congress by appropriating the sum of $8,234.28 to be used in payment 
for the Robinson fishery rights. When the sum is paid to the clerk 
of the U.S. District Court for the District of Hawaii for deposit in 
the registry of the court in satisfaction of the present award, the court 
will enter a final judgment which will vest in the United States the 
fishery rights of the Robinson estate sought to be acquired in the 
condemnation proceeding. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there would be no objection to the submission of this 
proposal to the Congress. 

Sincerely yours, 
RIcHARD JACKSON, 
Assistant Secretary of the Navy. 


A BILL To provide for the payment of just compensation to certain claimants 
for the taking by the United States of private fishery rights in Pearl Harbor, 
Island of Oahu, Territory of Hawaii 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Sec retary of the 
Treasury be, and he is hereby, authorized and directed to pay, out of 
any money in the Treasury not otherwise appropriated the sum of 
$8,234.28 to the clerk of the United States District Court for the 
District of Hawaii, for deposit in the registry of the court to satisfy 
any and all awards and judgments of the United States District C ourt 
for the District of Hawaii in Civil Numbered 292, United States of 
America against J. Lawrence P. Robinson, et al.: Provided, That pay- 
ment shall not be made by said court to any claimant until ‘he has con- 
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sented to the dismissal with prejudice of all pending litigation wherein 
the right to compensation for the taking of such fishery rights and of 
any interest therein or part thereof has been or is claimed or asserted 
against the United States in a manner satisfactory to the Attorney 
General, has conveyed to the United States any and all right, title, 
or interest in said fisheries, and has released all claims to damages or 
compensation against the United States with respect to alleged rights 
in said fisheries; and has consented to the entry of a final order of 
judgment of condemnation in the condemnation proceedings instituted 
by the United States and pending in the United States District Court 
for Hawaii for the condemnation of claimant’s rights in said fisheries: 
Provided, That no part of the amount appropriated in this Act in 
excess of 10 per centum thereof shall be paid or delivered to or received 
by any agent or attorney on account of services rendered in connection 
with this bill, and the same shall be unlawful, any contract to the 
contrary notwithstanding. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon convic- 
tion thereof shall be fined in any sum not exceeding $1,000. 


O 











86TH CONGRESS HOUSE OF REPRESENTATIVES { Report 
1st Session No. 167 


oO OO OOOOOOOSSSs\—woo4}s]s 


COL. FRED E. DUEKER 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Kase, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3243] 


The committee on the Judiciary, to whom was referred the bill 
(H.R. 3243) for the relief of Col. Fred E. Dueker, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 11, strike out “‘in excess of 10 per centum thereof”. 

The purpose of the proposed legislation is to relieve Col. Fred E. 
Dueker of all liability to repay to the United States the sum of $561.48, 
which was paid by him as reimbursement of amounts expended by 
him for essential basic utilities such as electricity, water, and fuel for 
heat during the period beginning October 1, 1949, and ending on 
March 12, 1951, both dates inclusive, while he was serving as a 
member of the U.S. military mission with the Imperial Iranian 
Gendarmerie, Teheran, Iran. 

The Iranian Imperial Government furnished or paid for living 
quarters occupied by members of the mission but did not pay the 
cost of electricity, heat, and water necessary to maintain these quar- 
ters. Effective October 1, 1949, the Department of the Army dis- 
continued the payment of rental allowances to members of the mission 
who were occupying quarters furnished by Iran. This was in com- 
pliance with the prohibition of section 302(b) of the Career Compensa- 
tion Act of 1949 (63 Stat. 813) against payment of the basic allowance 
for quarters to members of the Army assigned Government quarters 
adequate for themselves and dependents. This was done on the 
premise that the quarters furnished by Iran were furnished on behalf 
of the United States and were, therefore, public quarters that were 
adequate. Colonel Dueker personally paid the cost of utilities on the 
quarters furnished by Iran from October 1, 1949, to March 12, 1951. 
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On December 2, 1951, he submitted claim to the General Accounting 
Office in the amount of $561. 48, representing the cost of these utilities. 
By certificates of settlement Nos. 2133002 and 2133003, dated April 
29, 1953, the General Accounting Office approved Colonel Duckie 
claim in the full amount of $561.48. More than 2 years later the 
General Accounting Office ruled that the original settlements were 
erroneously paid him. 

The Department of the Army in its report dated October 20, 1958, 
states as follows: 


It appears extremely harsh to require that this officer 
now repay amounts allowed by the General Accounting 
Office nearly 5 years ago. Officers now assigned to the 
Iranian military ‘mission incur no such additional expenses, 


Therefore, your committee is of the opinion that Colonel Dueker 
should be relieved of this liability. It is inconceivable to believe that 
this Government would permit a member of its forces to go without 
heat, water, and electricity unless he paid for it out of his own funds, 
Receipted bills are on file with the committee. 

The Department has no objection to the enactment of this legis- 
lation and your committee concurs in that recommendation. No 
attorney is involved in connection with this claim. 


DEPARTMENT OF THE ARMmy, 
Washington, D.C., October 20, 1958, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 5074, 
85th Congress, a bill for the relief of Col. Fred E. Dueker. 

This bill provides as follows: 

“That Colonel Fred E. Dueker (Army serial number O-32051) is 
hereby relieved of all liability to repay to the United States the sum 
of $561.48 which was originally paid to him as reimbursement of 
amounts expended by him for essential basic utilities such as electricity; 
water, and fuel for heat during the period beginning October 1, 
1949, and ending on March 12, 1951, both dates inclusive, while he 
was serving as a member of the U nited States military mission with 
the Imperial Iranian Gendarmerie, Teheran, Iran. In the audit 
and settlement of the accounts of any certifying or disbursing officer 
of the United States, full credit shall be given for any amounts for 
which liability is relieved by this Act.’ 

The Department of the Army hie no objection to the above- 
mentioned bill. 

Records of the Department of the Army show that Fred E. Dueker 
was born in Red Bud, IIb, on September 14, 1913. He was commis- 
sioned in the Officers’ Reserve Corps on June 8, 1936, and in the 
Regular Army on July 11, 1946. He has served on ac tive duty with 
the Army from November 1, 1940, to the present time and is now on 
active duty in the grade of colonel. From March 5, 1949, to April 7, 
1951, he was assigned to the U.S. military mission with the Imperial 
Iranian Gendarmerie, Teheran, Iran. 
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In accordance with the agreement between the United States of 
America and Iran, signed at Teheran, Iran, on November 27, 1943 
(Executive Agreement Series 361), pertaining to the U.S. military 
mission in Iran, the Imperial Iranian Gendarmerie paid additional 
allowances to U.S. Army personnel with the military mission, which 
amounted to approximately $64.36 per month, at the then current 
rate of exchange, in Colonel Dueker’s case. The Imperial Iranian 
Gendarmerie also paid the rental on living quarters occupied by mem- 
bers of the mission, but did not pay the cost of electricity, heat, and 
water necessary to maintain these quarters. 

Effective October 1, 1949 (the date of the Career Compensation 
Act of 1949 (63 Stat. 802)), the Department of the Army discontinued 
the payment of rental allowances to members of the military mission 
who were occupying quarters furnished by Iran. This was in compli- 
ance with the prohibition of section 302(b) of the Career Compensa- 
tion Act of 1949 (63 Stat. 813) against payment of basic allowance for 
quarters to members of the Army assigned Government quarters 
adequate for themselves and dependents. This was done on the 
premise that the quarters furnished by Iran were furnished on behalf 
of the United States and were, therefore, public quarters (see 21 Comp. 
Gen. 1065 (1942)) and that they were ‘‘adequate.” Colonel Dueker 
personally paid the cost of utilities on the quarters furnished by Iran 
from October 1, 1949, to March 12, 1951. On December 2, 1951, he 
submitted claim No. Z-903822 to the General Accounting Office in 
the amount of $561.48, representing the cost of these utilities. By 
certificates of settlement Nos. 2133002 and 2133003, dated April 29, 
1953, the General Accounting Office approved Colonel Dueker’s claim 
in the full amount of $561.48. In a decision dated June 21, 1955 
(B-119265), some 2 years after the allowance of Colonel Dueker’s 
claim, the Comptroller General of the United States ruled that the 
original settlements were erroneous, and that Colonel Dueker must 
refund the $561.48 previously paid to him. This decision was based 
on the fact that in addition to the quarters furnished by Iran, Colonel 
Dueker received a special monetary allowance, which the Comptroller 
General felt was available to ameliorate the discomforts of Iran and 
to accommodate his quarters to an accepted mode of living (e.g. the 
furnishing of utilities). Therefore, the quarters when considered in 
connection with the monetary allowance were held to be adequate 
despite the absence of paid utilities. In reaching this conclusion, the 
Comptroller General placed substantial reliance on a prior action of 
the Comptroller of the Army involving disapproval of a request from 
the chief of the U.S. military mission in Iran for authority to use 
Government funds to furnish utility services to members of the mission 
occupying Iranian quarters pursuant to Army Regulations No. 100-90 
dated April 19, 1943, and for an allotment of $9,000 for such purpose 
for fiscal year 1953. Such administrative rejection of the request for 
funds for supplying heat and light, following discontinuance of the 
payment of rental allowance, was interpreted by the Comptroller 
General as indicating that the Department of the Army considered 
that the additional monetary allowances being paid to the members 
of the-mission by Iran supplied any deficiencies in the quarters fur- 
nished on behalf of the United States. Under these circumstances, 
the Comptroller General expressed the view that he would not be 
justified in concluding, contrary to the ‘apparent view of the Comp- 
troller of the Army,” that the dwelling furnished by the Government 
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of Iran constituted anything less than adequate quarters within the 
meaning of the Career ‘Compensation Act of 1949. 

Department of the Army Regulations No. 100-90 provided as follows 
in paragraph 3: 

“Whenever public quarters under the jurisdiction of the War 
Department are furnished to military personnel, adequate fuel, water, 
cml aaaetan services will be supplied such quarters at the expense of 
the Government in accordance with the provisions of these regulations, 
provided that such fuel, water, and electrical services are for pe rsonal 
or family use of the individual so supplied.” 

In the absence of consideration of the additional monetary allowance 
paid by Iran, there appears to be no doubt that since the Iranian- 
furnished dwellings were considered to be public quarters under this 
definition, the Government would have to pay the cost of the utilities 
involved, before the quarters would be considered adequate. Any 
inference that the Comptroller of the Army considered Colonel 
Dueker’s quarters adequate in the absence of furnished utilities is not 
borne out by later developments. The Comptroller of the Army 
ruled on November 28, 1956, that appropriated funds were considered 
to be legally available for the furnishing of utilities on the quarters 
paid for by Iran. Since July 1, 1956, the Army has in fact paid the 
cost of these utilities to Army personnel with the Iranian a 
The average cost of these utilities has been approximately $36.44 
month per member. Colonel Dueker’s claim for $561.48 coverec '. 
period of 17 months for an average monthly cost of approximately $33, 

It appears extremely harsh to require that this officer now repay 
amounts allowed by the General Accounting Office nearly 5 years ago. 
Officers now assigned to the Iranian military mission incur no such 
additional expenses. The additional monetary allowance paid to 
Colonel Dueker by Iran was, in the words of the ( ‘omptroller General, 
“to compensate for uncomfortable, unsanitary, and sometimes haz- 
ardous conditions to which military personnel and their families were 
subjected” and there does not appear to be any reason for considering 
these payments as furnished to pay the cost of utilities. 

In view of the above, the Department of the Army has no objection 
to the enactment of this legislation. 

The cost of this bill, if enacted, will be $651.48. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. However, it has requested the Department 
of the Army to make available to the committee a copy of a letter 
dated June 5, 1958, containing the views of the Comptroller General 
of the United States on this bill. Acc ordingly, a copy of the said 
letter is attached hereto as appendix A. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 


JUNE 5, 1958. 
Hon. Maurice H. Stans, 
Director of the Budget. 

Dear Mr. Stans: By letter dated May 22, 1958, the Acting Assist- 
ant Director for Legislative Reference enclosed a copy of a proposed 
report by the Secretary of the Army to the chairman, Committee on 
the Judiciary, House of Representatives, on H.R. 5074, and requested 
our views on the measure. 
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The bill, H.R. 5074, would relieve Col. Fred E. Dueker, Army serial 
No. 032051, of all liability to repay to the United States the sum of 
$561.48 paid to him as reimbursement of amounts expended by him 
for essential basic utilities during the period from October 1, 1949, to 
March 12, 1951, while he was serving as a member of the U.S. military 
mission with the Imperial Iranian Gendarmerie, Teheran, Iran. 

By settlements of April 29, 1953, our Claims Division inadvertently 
allowed Colonel Dueker a total of $561.48 as reimbursement of 
amounts expended by him for electricity, kerosene, and water during 
the period from October 1, 1949, through March 12, 1951, while he 
was serving as a member of the U.S. military mission with the Imperial 
Iranian Gendarmerie at Teheran. Other similar claims, however, 
were disallowed and by decision of March 14, 1955, B-119265, the 
disallowance in the case of Lt. Col. Franklin R. Brickles was reviewed 
at his request. 

A copy of the decision of March 14, 1955, is enclosed and it will be 
noted that, in addition to their pay and allowances as officers of the 
U.S. Army, officers assigned to the Iranian Gendarmerie Mission 
received from the Government of Iran additional annual compensa- 
tion in U.S. currency. Also, such officers received from the Iranian 
Government certain amounts as orderly allowances, orderly ration 
allowance, horse and forage allowance, children’s allowance, and a 

uarters allowance, which last allowance was turned over directly to 
the landlord by the Imperial Iranian Gendarmerie as rent for quarters 
furnished. 

It will be noted further that effective October 1, 1949 (the effective 
date of the Career Compensation Act of 1949, 63 Stat. 802, substan- 
tially increasing the pay of military personnel), the Department of 
the Army discontinued payment of rental allowance which previously 
had been paid members of the mission, notwithstanding their con- 
temporaneous occupancy of quarters furnished by Iran. This action 
was taken apparently in compliance with the prohibition in section 
302(b) of the Career Compensation Act against payment of basic 
allowance for quarters to members of the uniformed services assigned 
Government quarters adequate for themselves and dependents and 
on the premise that the dwellings furnished by Iran were being fur- 
nished on behalf of the United States and were therefore public 

uarters (compare 21 Comp. Gen. 1065). Following that action 
the Chief of Mission requested an allotment of funds for the purpose 
of paying for electricity, kerosene, and certain minor repairs for the 
quarters, referring in that connection to Army Regulations 100-90 
providing that whenever public quarters are furnished military per- 
sonnel, adequate fuel, water, and electric service will be supplied 
such quarters at Government expense. Such request was refused, 
indicating that the Department of the Army considered the addi- 
tional monetary allowances being paid by Iran to the officers con- 
cerned as sufficient to supply any deficiencies in the quarters furnished 
on behalf of the United States. Since the Career Compensation 
Act of 1949 clearly contemplates that there shall be no payment of 
money to a member of the uniformed services on account of quarters 
while such member is assigned adequate public quarters, we held that 
there was no legal basis for reimbursing the officers concerned for the, 
utility costs which they had paid. 
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On the basis of that decision we asked Colonel Dueker to refund the 
amount of $561.48 which he had been allowed as reimbursement of his 
utility costs. 

The proposed Army report on this bill says that in November 1956 
the Comptroller of the Army ruled that appropriated funds were 
legally available to pay for utilities on the quarters furnished by Iran 
and that since July 1, 1956, the Army has in fact paid the cost of the 
utilities. In such circumstances and on the basis (1) that it would 
be harsh to require Colonel Dueker now to refund the amount which 
he erroneously was allowed, (2) that officers now serving with the 
mission are not required to pay for the utilities, and (3) that the 
amounts paid to him by Iran were to compensate for the uncom- 
fortable, unsanitary, and sometimes hazardous conditions to which 
he was subjected and would not appear to have been furnished to 
pay the cost of utilities, the Army says it has no objection to enact- 
ment of this bill. 

We are not aware of the basis upon which the Comptroller of the 
Army decided in 1956, contrary to his earlier decision, that appro- 
priated funds were available for the cost of utilities in the Iranian 
quarters; but, in any event, this later decision apparently does not 
apply to fiscal years prior to the fiscal year 1957. Hence, we do not 
see where it affords any basis for relieving Colonel Dueker of his 
liability to refund the amounts which he has received. As pointed 
out above, Colonel Dueker was only one of several officers who were 
required to pay the cost of these utilities out of the allowances paid 
to them by Iran during the period involved and, to relieve him of his 
liability to refund the involved sum, would grant him a preference 
over all such officers. We perceive no compelling equities in favor of 

ermitting him to retain such amount and we do not view with favor 
legislation which grants preferential treatment to an individual over 
other individuals similarly situated. Accordingly, we do not recom- 
mend favorable consideration of H.R. 5074. 
Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


AssIsTANT COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON 


Lt. Col. Franxuin R. Brick.uzs, 
Infantry, U.S. Army Headquarters, 5th Student Battalion (OC), The 
School Brigade, Fort Benning, Ga. 

Dear Cotonet Brickuzes: Further reference is made to your letter 
of December 6, 1954, requesting review of so much of the settlement 
dated February 10, 1954, as disallowed your claim for reimbursement 
of expenses incurred by you during the period from October 1, 1950, 
to August 19, 1952, in heating and lighting quarters furnished you by 
the Iranian Government while serving as a member of the U.S. 
military mission with the Imperial Iranian Gendarmerie, Teheran, 
Tran. 

In addition to pay and allowances received as officers of the U.S. 
Army, it appears that, pursuant to an agreement between the U.S. 
Government and the Government of Iran, American officers assigned 
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to the Iranian Gendarmerie mission were to receive from the Govern- 
ment of Iran such net annual compensation in U.S. currency as might 
be agreed upon by the Governments concerned. It is indicated that, 
in addition to an agreed net annual compensation to be paid in 12 
equal monthly installments, amounts paid by the Iranian Government 
to such officers included orderly allowance, orderly ration allowance, 
horse and forage allowance, children’s allowance, and a quarters 
allowance, which last allowance was turned over directly to the 
landlord by the Imperial Iranian Gendarmerie as rent for the quarters 
furnished. 

The record shows, further, that effective October 1, 1949, which, 
also, was the effective date of the Career Compensation Act of 1949 
(63 Stat. 802) which substantially increased the pay of military per- 
sonnel, the Department of the Army discontinued payment of rental 
allowance which previously had been paid members of the mission, 
notwithstanding their contemporaneous occupancy of quarters fur- 
nished by Iran. This was done apparently in compliance with the 
prohibition in section 302(b) of the Career Compensation Act of 
1949 against payment of basic allowance for quarters to members of 
the uniformed services assigned Government quarters adequate for 
themselves and dependents, and on the premise that the dwellings 
furnished by Iran were being furnished on behalf of the United States 
and were therefore public quarters (cf. 21 Comp. Gen. 1065). 

By letter of December 10, 1951, in which the housing furnished by 
Iran was referred to as “quarters of a sort” the Chief of Mission de- 
scribed these quarters at length to the Department of the Army and 
pointed out specifically that members were required to pay for electric- 
ity for lighting and to purchase kerosene for heating the quarters, 
occupied by them. On the basis of the facts so reported, and Army 
Regulation 100-90, quoted in that letter, which provides that when- 
ever public quarters are furnished military personnel, adequate fuel, 
water, and electric service will be supplied such quarters at Govern- 
ment expense, the Chief of Mission, in radiogram dated January 28, 
1952, requested immediate authority to pay from Government funds 
for minor repairs, fuel, and electricity for quarters furnished mission 
members by the gendarmerie, and that there be allotted for such 
purposes $9,000 for the fiscal year 1953. That request was dis- 
approved by the Comptroller of the Army on February 8, 1952. Such 
administrative rejection of the request for funds for supplying heat 
and light, currently, following discontinuance of the payment of 
rental allowance, indicates that the Department of the Army con- 
sidered that the additional monetary allowances being paid to the 
members of the mission by Iran supplied any deficiencies in the 
quarters furnished on behalf of the United States. This appears 
not inconsistent with your own views of the character and purpose of 
these emoluments stated in the fifth paragraph on page 2 of your 
letter of January 16, 1953, as follows: 

“The members of both of the missions were given identical, liberal, 
monetary allowances by the Iranian Government in accordance with 
the respective contracts. It is believed, however, that those allow- 
ances were to compensate for the uncomfortable, unsanitary, and 
sometimes hazardous conditions to which military personnel and 
their families were subjected.” 
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There is no reason to suppose that such allowances were not avail. 
able to better those conditions. There is no indication, for example 
that it was contemplated that you would encounter any items of 
expense on account of an orderly, or for maintenance of a horse. In 
these circumstances, we would not be justified in concluding, con. 
trary to the apparent view of the Comptroller of the Army, that the 
dwelling furnished you by the Government of Iran, coupled with the 
Iranian a'lowances, available to ameliorate the discomforts and to 
accommodate the dwelling to the western mode of living to the extent 
possible under local conditions, constituted anything less than ade- 
quate quart»rs for you and your dependents within the meaning of 
the Career Compensation Act of 1949. Since the statute clearly 
contemplates that there shall be no payment of money to a member 
of the uniformed services on account of quarters while such member 
is assigned adequate quarters, there appears no legal basis on which 
your claim may be allowed. 

Accordingly, the settlement of February 10, 1954, is sustained, 

Very truly yours, 
Frank H. Werrzet, 
Assistant Comptroller General of the United States, 


O 
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Mr. Smrra of California, from the Committee on the Judiciary, 
submitted the following 


REPORT 


[To accompany H.R. 1400) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1400) for the relief of Berta Reitberger, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert in lieu thereof the 
following: 


That, in the administration of the Immigration and Nationality Act, Berta 
Reitberger, the fiancee of Eugenio Marquez, a citizen of the United States, shall 
be eligible for a visa as a nonimmigrant temporary visitor for a period of three 
months: Provided, That the administrative authorities find that the said Berta 
Reitberger is coming to the United States with a bona fide intention of being 
married to the said Eugenio Marquez and that she is found otherwise admissible 
under the immigration laws, except that the provision of section 212(a)(9) of 
the said Act shall be inapplicable in her case: Provided further, That the exemption 
sheers for in this Act shall apply only to a ground for exclusion of which the 

epartment of State or the Department of Justice had knowledge prior to the 
enactment of this Act. In the event the marriage between the above-named per- 
sons does not occur within three months after the entry of the said Berta Reit- 
berger, she shall be required to depart from the United States and upon failure 
to do so shall be deported in accordance with the provisions of sections 242 and 
243 of the Immigration and Nationality Act. In the event that the marriage 
between the above-named persons shall occur within three months after the entry 
of the said Berta Reitberger, the Attorney General is authorized and directed to 
record the lawful admission for permanent residence of the said Berta Reitberger 
as of the date of the payment by her of the required visa fee. 


PURPOSE OF THE BILL 


_ The purpose of this bill, as amended, is to facilitate the admission 
into the United States of the fiance of a United States citizen. 
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GENERAL INFORMATION 


The beneficiary of this bill was the subject of similar legislation in 
the 85th Congress which passed the House of Representatives on 
April 1, 1958. She isa native and citizen of Germany who is 46 years 
of age. She has been unable to obtain a visa to enter the United 
States for the purpose of marrying her U.S. citizen fiance because of 
two convictions in 1950, in Germany, for fraudulently receiving the 
equivalent of $140 from a welfare office. She resides in Germany 
with her two children and is employed as a waitress in a noncom- 
missioned oflicers’ club of the U.S. Army. 

The pertinent facts in this case were submitted to the House in 
Report No. 1527, 85th Congress, and are reprinted below: 


The pertinent facts in this case are contained in a letter 
dated June 29, 1956, from the Commissioner of Immigration 
and Naturalization to the chairman of the Committee on the 
Judiciary regarding a bill then pending for the relief of the 
same person. That letter and accompanying memorandum 
read as follows: 


U.S. DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
OFFICE OF THE COMMISSIONER, 
Washington, D.C., June 29, 1956, 
Hon. EMANvuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHarrMAN: In response to your request for a 
report relative to the bill (H.R. 7446) for the relief of Berta 
Reitberger, there is attached a memorandum of information 
concerning the beneficiary. This memorandum has been 
prepared from the Immigration and Naturalization Service 
files relating to the beneficiary by the San Francisco, Calif., 
office of this Service, which has custody of those files. 

The bill would waive the provisions of the Immigration 
and Nationality Act which exclude from admission into the 
United States aliens who have been convicted, admit the 
commission, or admit committing the essential elements of 
a crime involving moral turpitude, and would grant the bene- 
ficiary permanent residence if she is found to be otherwise 
admissible. The bill would also provide that this exemption 
shall apply only to grounds for exclusion of which the Depart- 
ment of State or the Department of Justice has knowledge 
prior to the enactment of the bill. 

Sincerely, 
J. M. Swine, Commissioner, 

Enclosure. 


“MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE BERTA REITBERGER, 
RENEFICIARY OF H.R. 7446 


“Information concerning the case was obtained from 
Eugenio Marauez, who is a friend of the beneficiary. 
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“Berta Reitberger, nee Seeboeck, a native and citizen of 
Germany who has never been in the United States, was 
born on September 25, 1912. Her marriage to Franz Xaver 
Richter in 1934 was terminated by divorce in 1939. A 
daughter, Gertraud Therese Richter, was born of that mar- 
riage. Her marriage to Franz Xaver Reitberger in 1942 was 
terminated by divorce in 1949. A son, Heinz Andreas 
Reitberger, was born of that marriage. The beneficiary 
lives with her children in Bad-Toelz am Ried No. 1, Ger- 
many (Bavaria) where she is employed as a waitress in a 
noncommissioned officers’ club of the U.S. Army. Her 
nephew, Johann Seeboeck, lives in the United States. 

“The beneficiary is alleged to have applied for an immi- 
grant visa at the U.S. consulate in Munich, Germany, but 
to be ineligible to receive a visa because of the conviction for 
taking some form of relief in 1948 while she was operating a 
store in Germany. The committee may desire to request the 
Bureau of Security and Consular Affairs, Department of 
State, to secure information in this connection. 

“Eugenio Marquez, a native of the Philippines and natu- 
ralized U.S. citizen, was born on January 8, 1905, in Balaoan, 
La Union, Philippine Islands. He was married to Frances 
Mattie Holton on October 9, 1936. That marriage was 
terminated by divorce on July 12, 1949. Their 3 children, 
Lenore, Ramona, and Rosalia, ages 16, 11, and 9, respec- 
tively, now live with the mother at 738 Georgia Street in 
Vallejo, Calif. Mr. Marquez resides at 123 York Street in 
Vallejo. He has been employed as a pipefitter since 1936 at 
the Mare Island Naval Shipyard and now earns an hourly 
wage of $2.41. In addition, he receives $40 monthly rental 
income. His assets consist of a house, automobile, furniture 
and personal possessions valued at $11,900 on which he owes 
$3,675. He contributes $125 monthly toward the support 
of his children, and also sends about $150 yearly each to a 
sister and a brother in the Philippines. 

“Mr. Marquez and the beneficiary have never met. They 
started corresponding in 1953 at the suggestion of mutual 
friends. Mr. Marquez testified that he has suggested mar- 
riage to the beneficiary and that he has sent affidavits of 
support to assist her in obtaining an immigrant visa.” 

The Director of the Visa Office, Department of State, 
submitted the following report on this legislation: 


DEPARTMENT OF STATE, 
Washington, October 18, 1958, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Ceuuer: Reference is made to your letter of 
August 3, 1955, and its enclosures, wherein you requested a 
report of the facts in the case of Mrs. Berta Reitberger, bene- 
ficiary of H.R. 7446, 84th Congress, Ist session. 

There are enclosed two copies of a self-explanatory com- 
munication dated September 17, 1955, from the American 
consulate general at Munich, Germany. 
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From the information contained in the enclosure, it would 
appear that Mrs. Reitberger would be ineligible to receive a 
visa under section 212(a)(9) of the Immigration and Na- 
tionality Act. 

At this time the Department has no knowledge of any 
factor in Mrs. Reitberger’s case, other than the information 
contained in the enclosures, which would render her ineligible 
to receive an immigrant visa. However, it should be borne 
in mind that any ground of ineligibility which may come to 
light prior to visa issuance would preclude her from receiving 
& visa. 

Sincerely yours, 
Rotitanp We tcu, 
Director, Visa Office. 

Enclosure: From American consulate general at Munich, 

Germany, September 17, 1955. 


“OPERATIONS MEMORANDUM 


“To: Department of State. Date: September 17, 1955 

“From: Amcon—, Munich, Germany. 

“Subject: Visas: Immigrant visa case of Berta Reitberger nee 
Seeboeck. 

“Reference: Department OEV 156 of September 7, 1955. 


“Mrs. Reitberger nee Seeboeck registered for immigration 
to the United States on October 14, 1954, under the German 

uota. In the course of the processing of her case it was 

etermined that she had been convicted on two occasions. 
Her first conviction occurred November 11, 1942. She was 
at that time convicted under the provisions of section 164 
of the German Criminal Code, and was sentenced to a term 
of 6 weeks in prison. Section 164 of the German Criminal 
Code reads as follows: 


“‘CASTING FALSE SUSPICION—FALSCHE VERDAECHTIGUNG 


“164. (As amended 26 May 1933; RDBI I, 295.) Who- 
ever before a public authority (Behoerde) or an official 
charged with the duty of receiving denunciations concern- 
ing offenses, or before a military commander, or in public, 
casts upon another suspicion of the commission of an offense 
or breach of official or service duty with full knowledge of the 
falsity of the suspicion and does so with the design to cause 
initiation or continuation of official proceedings or measures 
against the suspected person, shall be punished for false 
accusation by imprisonment for not less than one month.’ 

“Mrs. Reitberger was again convicted on April 20, 1950, of 
fraud under the provisions of section 263/I of the German 
Criminal Code in that she had during the period from July 1, 
1949, to December 31, 1949, fraudulently received 592 
deutschemarks from the German welfare office at Bad Tola, 
Germany. For this offense she was sentenced to a term of 
3 months. Since the sum involved in this fraud, at the offi- 
cial rate of exchange at the time was equivalent to $140.95, 
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the offense was determined by this office to constitute a felony 
and she was in January 27, 1955, refused an immigration visa 
under the provisions of section 212(a)(9) of the Immigration 
and Nationality Act as modified by section 4 of Public Law 
770. 

“Section 263 of the German Criminal Code reads: ‘Who- 
ever with the intention of procuring unlawful material 
benefit for himself or a third party causes damage to the 
property of another by leading such other into error or main- 
taining him therein by means of the representation of false- 
hoods as facts or the misrepresentation or concealment of 
existing facts shall be punished for fraud by imprisonment. 
In addition fine and loss of civil rights may be imposed.” 

“Tf certified translations of the court records are desired 
they will be prepared and forwarded to the Department upon 
request.” 

Mr. Baldwin, the author of H.R. 1313, appeared before a 
subcommittee of the Committee on the Judiciary and testified 
as follows: 

“Mr. Chairman, I appreciate the opportunity to appear 
before your committee to testify in favor of H.R. 1313, a 

rivate bill I have introduced for the relief of Mrs. Berta 
Sahorser. I originally introduced this bill in the 84th 
Congress as H.R. 7446. 

“This bill would make possible the admission into the 
United States of Mrs. Berta Reitberger. At present Mrs. 
Reitberger is barred from coming to the United States by 
section 212(a)(9) of the Immigration and Nationality Act, as 
she had been convicted on two occasions. These convictions 
were relatively minor. 

“Mrs. Reitberger desires to come to the United States to be 
married, and her intended spouse is Mr. Eugene Marquez, 
123 York Street, Vallejo, Calif., who is my constituent. 
Mr. Marquez is now employed at Mare Island Naval Ship- 
yard, and is very anxious that this private bill be passed. 

r. Marquez has provided the necessary affidavits of support 
to assist Mrs. Reitberger in obtaining admission to the 
United States. I have introduced this private bill at the 
request of Mr. Marquez, and on his behalf would like to 
urge that the committee take favorable action upon the 
measure. 

“Marcu 17, 1958.” 


Upon consideration of all the facts in this case, the committee is of 
the opinion that H.R. 1400, as amended, should be enacted and 
accordingly recommends that the bill do pass. 


O 
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Mr. Watter, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 1453] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1453) for the relief of Mrs. Mathilde Ringol, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

On page 1, beginning on line 7, strike out the proviso, and substitute 
in lieu thereof the following: 


Provided, That, unless the beneficiary is entitled to care under 
the Dependents’ Medical Care Act (70 Stat. 250), a suitable 
and proper bond or undertaking, approved by the Attorney 
General, be deposited as prescribed by section 213 of the 
Immigration and Nationality Act: Provided further, That 
this exemption shall apply only to a ground for exclusion 
of which the Department of State or the Department of 
Justice had knowledge prior to the enactment of this Act. 


PURPOSE OF THE BILL 


The purpose of this bill, as amended, is to waive the provision of 
section 212(a)(4) of the Immigration and Nationality Act in behalf 
of Mrs. Mathilde Ringol. 

The bill has been amended in accordance with established precedents. 


GENERAL INFORMATION 


The beneficiary is a 35-year-old native and citizen of German 
who is the wife of a U.S. citizen who is presently on active duty wit. 
the U.S. Air Force in Germany. She has been found inadmissible 
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to the United States as one who has a mental defect. The beneficiary 
resides in Germany with her husband, their two infant children, and 
her son by a previous marriage who has been adopted by her husband. 
Her husband expects to be transferred back to the United States on 
July 1 of this year and without the waiver provided for in this legisla- 
tion the beneficiary will be unable to accompany him. 

A report from the Commissioner of Immigration and Naturaliza- 
tion dated August 12, 1958, regarding a bill pending in the 85th 
Congress for the relief of the same person, reads as follows: 


U.S. DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., August 12, 1958, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuairman: In response to your request for a report on 
the bill (H.R. 12659) for the relief of Mrs. Mathilde Ringol, there is 
attached a memorandum of information concerning the beneficiary. 
This memorandum has been prepared from the Immigration and 
Naturalization Service files relating to the beneficiary by the Dallas, 
Tex., office of the Service, which has custody of those files. 

The bill would waive the provisions of the Immigration and Nation- 
ality Act which exclude from admission into the United States aliens 
who are afflicted with psychopathic personality, epilepsy, or a mental 
defect, and would authorize the issuance of a visa and her admission 
for permanent residence, if she is otherwise admissible under that act. 
The bill would require that a bond be deposited to insure that the 
alien shall not become a public charge, unless she is entitled to care 
under the Dependents’ Medical Care Act. 

The bill does not specifically limit the exemption granted the bene- 
ficiary to grounds for exclusion of which the Department of State or 
the Department of Justice has knowledge prior to the date of enact- 
ment of the bill. 

Sincerely, 
J. M. Swine, Commissioner, 


MEMORANDUM OF INFORMATION FROM THE IMMIGRATION 
AND NATURALIZATION SERVICE FILES RE MATHILDE RINGOL, 
RENEFICIARY OF H.R. 12659 


Information concerning the case was furnished by mail by 
the beneficiary and her husband, Mr. Warren S. Ringol, who 
are residing in Germany. 

The be neficiary, Mathilde Ringol, nee Albrecht, formerly 
Korge, a native and citizen of Germany, was born on No- 
vember 24, 1923. She married Warren S. Ringol, a U.S. 
citizen, on ‘August 2, 1956, in Wiesbaden, Germany. Her 
previous marriage, contracted in Germany on November 4, 
1944, was terminated by divorce on March 14, 1948. She 
is a housewife and resides in Germany with her husband, 
her son by the prior marriage, and her son by her present 
marriage. 

The beneficiary was denied an immigrant visa by the 
American consulate at Frankfurt, Germany, on June 8, 
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1957, because of a mental illness. The committee may 
desire to request the Bureau of Security and Consular 
Affairs, Department of State, to secure information in this 
connection. 

Mr. Warren S. Ringol was born in Muskogee, Okla., 
on March 10, 1919. He enlisted in the U.S. Air Force in 
1939 and has had continuous service since, except for 2 or 3 
years after World War II when he attended college. His 

resent rating is airman, first class, 497th Reconnaissance 

echnical Squadron. While in the United States he resided 
yo his parents at 2417 Oklahoma Avenue, Muskogee, 
Okla. 

The beneficiary of this bill is also the beneficiary of 

S. 3909, 85th Congress, 2d session. 


The Director of the Visa Office, Department of State, submitted 

the following report on this bill: 
DEPARTMENT OF STATE, 
Washington, D.C., June 25, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives. 

Dear Mr. Cetter: I refer to your letter of June 12, 1958, request- 
ing a report in the case of Mrs. Mathilde Ringol, beneficiary of H.R. 
12659, 85th Congress, introduced by Mr. Edmondson on May 22, 
1958. 

Information contained in the Department’s files indicates that on 
the basis of a medical examination on September 27, 1957, by the 
neuropsychiatric consultant of the U.S. Public Health Service, Mrs. 
Ringol was found ineligible to receive a visa under section 212(a)(4) 
of the Immigration and Nationality Act, the class A medical certificate 
issued showing ‘“‘mental defect, schizophrenic reaction.” 

According to available information, Mrs. Ringol appears eligible to 
receive a visa in the event the bill is enacted. 

Sincerely yours, 
JoserH S. HENDERSON, 
Director, Visa Office. 


Mr. Edmondson, the author of H.R. 1453, appeared before a sub- 
committee of the Committee on the Judiciary and testified in support 
of his bill, as follows: 


Mr. Chairman and members of this subcommittee, I deeply 
appreciate the opportunity to appear before you and to urge 
the speediest possible action leading toward the enactment 
of this bill, H.R. 1453, which provides for the relief of Mrs. 
Mathilde Ringol, a German national who is the wife of an 
American airman and the mother of his children. 

There is a definite deadline in this case, and that deadline 
is July 1 of this year. If Mrs. Ringol does not obtain her visa 
by that time, there are most tragic implications, inherent and 
existing, which could bring untold suffering and possible dis- 
aster to the Ringol family. 

This is the case of the wife of an American airman who has 
been unable to obtain a visa due to a diagnosis of mental ill- 
ness. Insofar as I am able to determine, this diagnosis ap- 
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ears to be the result of an incident growing out of a child- 

irth on March 22, 1957, when Mrs. Ringol gave birth to 
the first child of this marriage. As I understand the situa- 
tion, Mrs. Ringol had some sort of a breakdown following 
the birth of this child which resulted in her hospitalization 
for a brief time in the U.S, Air Force hospital at Wiesbaden, 

It is my understanding that as an outgrowth of this inci- 
dent a U.S. Public Health Service specialist examined Mrs. 
Ringol on September 27, 1957, and came to an impression 
which resulted in the issuance of a class A medical certificate 
stating ‘‘“Mental defect, schizophrenic reaction.” As a result 
of this, the American consul general at Frankfurt-am-Main, 
Germany, advised me that Mrs. Ringol is ineligible for a visa 
-rgad section 212(a) (4) of the Immigration and Nationality 
Act. 

On the other hand, I have in my possession and submit 
herewith to the subcommittee a medical statement, in Ger- 
man and in English translation, from Dr. Wolfram Kurth, 
of Wiesbaden, Germany, who I understand is a noted 
German authority, author and lecturer on neurology and 
psychiatry, dated September 25, 1957, two days before the 
USPHS examination. It would certainly appear to me that 
Dr. Kurth’s statement does not indicate an unduly serious 
condition. It says in part: “Having now an essentially nor- 
mal neurological disposition * * * she did not show any 
obvious deviations from the psychic norm, especially no 
symptoms which would indicate a psychic change of character 
traits.” 

I also submit herewith a new and more detailed medical 
statement dated January 2, 1959, by Dr. Kurth, relative to 
Mrs. Ringol’s condition. This new medical statement indi- 
cates not only that Mrs. Ringol, beginning on August 17, 
1957, placed herself under the care and observation of this 
specialist at regular intervals, but also states in part that 
“Mrs. Ringol neither showed nor shows any conspicuous 
mental affection.’”’ The statement does refer to the original 
visit to Dr. Kurth in August 1957 in these terms: “At that 
time she displayed an inconspicuous psychic condition, 
however stated that shortly before, in connection with the 
delivery of a child (puerperium) she had suffered of a puer- 
peral psychosis which had lasted about 2 weeks.” 

This report also says: “Symptoms of the former puerperal 
psychosis which, according to her own statement, she had 
suffered of, could neither then nor now be detected.” This 
report, as well as another, also attached, refer to Mrs. Ringol 
again being in a state of pregnancy, and I have been informed 
that Mrs. Ringol on January 27, this year, gave birth to 
another child “without complications.” 

Submitted herewith also is a brief report from the Library 
of Congress which will provide some indication of Dr, 
Kurth’s standing in his field. 

Submitted also is a photostat of a report from the 7100th 
USAF Hospital at Wiesbaden, dated June 26, 1956, and en- 
titled “Physical Examination Prior to Marriage.” It will 
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be noted that this report says that at that time “applicant 
was found to be free of any neuropsychiatric disorder.” 

There also is the possibility that the difference of customs 
and the language barrier could have created some problems 
or misunderstandings, at least in the mind and in the reac- 
tions of Mrs. Ringol, during examination by American 
medical officials. 

It is my understanding that, since her hospitalization in 
July 1957, at the Air Force hospital which previously has 
been mentioned, Mrs. Ringol has not been in a hospital (ex- 
cept for the recent childbirth) nor in restraint of any kind, 
that she has been living at the Ringol.residence at Jupiter 
Strasse 15 in Wiesbaden, caring for the children, performing 
household duties, and even has accompanied her husband on 
leave to other countries within the past year. 

This family is composed of five persons: Airman and Mrs. 
Ringol, two very small children by their marriage—one an 
infant girl, and the other a boy approximately 2 years old— 
and Manfred Korge, Mrs. Ringol’s 13-year-old son by a 
previous marriage, whom Airman Ringol informs me he has 
adopted. 

Airman and Mrs. Ringol, and Airman Ringol’s parents who 
reside in my home town of Muskogee, Okla., have been in a 
terrible state of nervous strain, amounting almost to torture, 
since the denial of Mrs. Ringol’s visa in 1957. The situation 
reached a distressingly agonizing point last year when Air- 
man Ringol was told by the Air Force that he was being re- 
turned to the United States because he had already received 
all possible extensions of oversea duties permitted by Air 
Force rules and regulations. This would have resulted in a 
tragic separation of Airman Ringol from his wife and family, 
since Mrs. Ringol could not obtain a visa and since the baby 
undoubtedly would have to remain with the mother since it 
was only a year old. 

On May 2 22, last year, at the urgent request of Senator 
Robert S. Kerr and myself, Airman Ringol was granted a 
virtually unprecedented extension of oversea service through 
an emergency decision of Air Staff, USAF Headquarters, 
here in Washington. This extension of time was until July 1, 
1959, only, and was given to permit Senator Kerr and me the 
opportunity to seek enactment of this legislation by that 
time. The Air Force, so I am informed, made this decision 
changing their w hole oversea program just for this one 
case, something they reportedly have never previously done, 
to give us 13 months to try to seek enactment of this bill. 
I have absolutely no ground for any optimism whatsoever 
that any further extension of oversea service can be obtained 
for Airman Ringol. 

I have known Airman Ringol practically all his life. He 
has served in the Air Force for approximately 15 years, 
serving both in the Korean war and in World War II, and 
he has always been very proud of his service in the armed 
service. He is a very sincere and a very conscientious per- 
son, but he is a person who feels things very keenly and who 
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obviously is deeply devoted to his family. I know that the 
separation from his family which appears bound to occur 
unless this legislation is enacted by July would be a devas- 
tating blow to him, just as it would be to his parents who have 
been profoundly grieved and concerned over this situation 
for more than a year. The effects of an enforced separation 
upon Warren’s wife, who apparently has a somewhat delicate 
nervous condition, and upon the children, can readily be 
imagined—and tragic results could well ensue. 

Mr. Chairman, and members of this subcommittee, I urge 
you to do everything within your power to expedite earliest 
possible passage of legislation to permit Mrs. Ringol to obtain 
the visa so necessary to the happiness and well-being of all 
concerned. 


The statements referred to in Mr. Edmondson’s testimony are a part 
of the files of the Committee on the Judiciary, with the exception of 
the medical certificate issued by Dr. Wolfram Kurth, which is printed 
below. 

[Translation] 


Wotrram Kurta, M.D. habil., M. Ph. 
Docent and Specialist for Neurology and Psychiatry 


WIESBADEN, January 2, 1959. 


Mepicat CertiricaTE IssuepD BY SPECIALIST FOR NEUROLOGY 


For the purpose of submittal to authorities it is hereby certified that 
Mrs. Mathilde Ringol, born on November 24, 1923, residing at 
Mainz-Kastel, has submitted to a neurological examination by me 
on August 17, 1957, for the first time. At that time she displayed an 
inconspicuous psychic condition, however stated that shortly before, 
in connection with the delivery of a child (puerperium), she had 
suffered of a puerperal psychosis which had lasted about 2 weeks. 

Besides a certain anxious susceptibility Mrs. Ringol neither showed 
nor shows any conspicuous mental affection. She completely under- 
stands her situation and has obviously distanced herself from the 
illness suffered or she proves to be rational in this connection, respec- 
tively. The patient visited the undersigned in regular intervals— 
approximately every 4 weeks—for the purpose of a checkup of her 
mental condition and the same inconspicuous psychic condition could 
be observed in her case. Symptoms of the former puerperal psy- 
chosis which, according to her own statement, she had suffered of, 
could neither then nor now be detected. 

At the present time the patient is again in an advanced state of 
pregnancy. 

(Signed) Kurra. 
Wolfram Kurth, M.D. habil., M. Ph., 
Docent and Specialist for Neurology and Psychiatry. 
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This is to certify that the above translation is a true translation to 
the best of my ability. 
E. Kusawa, 
Interpreter- Translator, 
Licensed by the State of Hesse, Wiesbaden, Germany. 
WIiEsBADEN, January 5, 1959. 


Upon consideration of all the facts in this case, the committee is 
of the opinion that H.R. 1453, as amended, should be enacted and 
accordingly recommends that it do pass. 
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SISTER MARY DAMION (MARIA SAVERIA D’AMELIO), 
SISTER MARIA TARCISIA (MARIA GIOVANNA FENUTA), 
AND SISTER MARIA REGINA (MARIA LIZZI) 


Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. FrrcHan, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1535] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1535) for the relief of Sister Mary Damion (Maria Saveria 
D’Amelio), Sister Maria Tarcisia (Maria Giovanna Fenuta), and 
Sister Mary Regina (Maria Lizzi), having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE OF THE BILL 


The purpose of this bill is to grant the status of permanent residence 
in the United States to Sister Mary Damion, Sister Maria Tarcisia, 
and Sister Maria Regina. The bill also provides for the payment of 
the required visa fees and for appropriate quota deductions. 


GENERAL INFORMATION 


The beneficiaries are three nuns, members of the Catholic Order of 
Oblate of the Sacred Heart of Jesus, who are natives and citizens of 
Italy. They entered the United States in September of 1956 as non- 
immigrants to perform temporary services in the United States. They 
are supported by their religious order. 

The beneficiaries of this bill were the subjects of H.R. 11976, 85th 
Congress, which passed the House of Representatives on August 13, 
1958. The pertinent facts in the case were printed in House Report 
No. 2423, 85th Congress, and are reprinted below. 


Sere facts in this case are contained in a letter 
dated August 4, 1958, from the Commissioner of Immigra- 
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tion and Naturalization to the chairman of the Committee 
on the Judiciary. That letter and accompanying memoran- 
dum read as follows: 
DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., August 4, 1958; 
Hon. EMANvEL CELLER 
Chairman, Committee on the Judiciary, House of Representatives; 
Washington, D.C. 


Dear Mr. Crarrman: In response to your request for a 
report relative to the bill (H.R. 11976) for the relief of Sister 
Mary Damion (Maria Saveria D’Amelio), Sister Maria 
Tarcisia (Maria Giovanna Fenuta), and Sister Maria Regina 
(Maria Lizzi), there is attached a memorandum of informa- 
tion concerning the beneficiaries. This memorandum has 
been prepared from the Immigration and Naturalization 
files relating to the beneficiaries by the Cleveland, Ohio, 
office of this Service which has custody of those files. Accord- 
ing to the records of this Service, the correct religious names 
of the last two beneficiaries are Sister Mary Tarcisia and 
Sister Mary Regina. 

The bill would grant the beneficiaries permanent residence 
in the United States upon payment of the required visa fees. 
It would direct that the required numbers be deducted from 
the appropriate quota or quotas for the first year that such 
quota or quotas are available. 

The beneficiaries are chargeable to the quota for Italy. 

Sincerely, 
J. M. Swine, Commissioner, 


“MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVIC E FILES RE SISTER MARY DAMION 
(MARIA SAVERIA D’AMELIO), SISTER MARIA TARCISIA (MARIA 
GIOVANNA FENUTA), AND SISTER MARIA REGINA (MARIA 
LIZZ1I), BENEFICIARIES OF H.R, 11976 


“The beneficiaries are three nuns, who are members of the 
Catholic Order of Oblate of the Sacred Heart of Jesus. 
The mother house of this order is in Italy. They are all 
natives and citizens of Italy. These nuns were sent here on 
the orders of their superiors to serve as housekeepers and/or 
cooks in convents of this order in the United States. They 
have no income or assets and are supported by their reli- 
gious order. 

“Sister Mary Damion was born July 11, 1936, in Carlan- 
tino, Foggia, Italy. She graduated from high school i in Italy 
and "joined the religious order in 1953 as a novice at the 
convent at Grotto Ferratta, Rome. In 1955, she transferred 
to the convent at Via Mura Aurelia, Rome. She has no 
relatives in the United States. Her father, mother, and sister 
reside in Carlantino, Italy. She entered the United States on 
September 1, 1956, as a nonimmigrant to perform temporary 
services in the United States. 
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“Sister Mary Tarcisia was born June 21, 1936, in Castel- 
luccio, Valmaggiore, Foggia, Italy. She completed 3 years 
of grammar school in Italy and has studied English part 
time in the United States. She joined the religious order in 
1952 as a novice at the convent at Grotto Ferratta, Rome. 
In 1954, she transferred to the convent at Via Mura, Aurelia, 
Rome. She has no relatives in the United States. Her 
mother, brother, and sister reside in Italy and two other 
brothers reside in Argentina. She entered the United States 
on September 1, 1956, as a nonimmigrant to perform tem- 
porary services in the United States. 

Sister Mary Regina was born May 28, 1938, in Castelluccio, 
Valmaggiore, Foggia, Italy. She completed 5 years of 

ammar school in Italy and has studied English part time 
in the United States. She joined the religious order in 1953 
as a novice at the convent at Grotto Farratta, Rome. She 
has no relatives in the United States. Her father, step- 
mother, two brothers, and two sisters reside in Biccari, 
Foggia, Italy. She entered the United States on September 
27, 1956, as a nonimmigrant to perform temporary services 
in the United States. 

“The beneficiaries have not been in the United States prior 
to their admission in 1956. They have been granted exten- 
sions of stay to August 5, 1958. Although they are deport- 
able because they have failed to maintain their nonimmigrant 
status, no proceedings looking toward their deportation are 
being instituted at this time.” 

Mr. Kirwan, the author of H.R. 11976, submitted the 
following letters in support of his bill: 


Diocese or YOUNGSTOWN, 
Youngstown, Ohio, April 22, 1958. 
Hon. Micuaren J. Kirwan, 
House of Representatives, Washington, D.C. 

Dear Mr. Kirwan: Let me thank you for your kind 
letter of April 17 and express my deep appreciation of your 
kindness in introducing the legislation for the three sisters 
mentioned in the bill, copies of which you sent me. 

I appreciate your speaking to Congressman Francis Walter 
and am happy of his assurance of full cooperation. 

Expressing my warm personal regards, I am, 

Sincerely yours, 
Emmet M. Watsz, 
Bishop of Youngstown; 


Apri. 14, 1958, 
Hon. Micnaet J. Kirwan, 
House of Representatives, Washington, D.C, 

Drar ConGressMAN Kirwan: An opportunity is now 
provided for me to solve a long-term serious problem that has 
existed within the diocese of Soahasddeth It involves per- 
sonnel to take over the work of conducting a boarding school 
for small children and a day nursery and kindergarten lo- 





4 SISTER MARY DAMION AND OTHERS 


cated near Hubbard, Ohio, and for which we have not been 
able to obtain competent help locally. 

The resource now available to me consists of three Italian- 
born religious nuns, now here temporarily as industrial 
trainees, and for whom the superior general in Rome of the 
Oblate Sisters of the Sacred Heart has kindly granted per- 
mission to remain here to alleviate our present urgent short- 
age for such services. 

This group of religious, consisting of Sister Mary Damion 
(Maria Saveria D’Amelio), Sister Maria Tarcisia (Maria 
Giovanna Fenuta), and Sister Maria Regina (Maria Lizzi), 
all were admitted at New York in September 1956, for study, 
observation, and training. They have acquired an excellent 
knowledge of the English language and are capable of taking 
over the important work I have described. 

Unfortunately, there is no administrative means available 
under which permanent residence can be acquired. They 
do not possess the necessary high education that would 
qualify for first preference status under the quota for Italian- 
born persons. Nevertheless, they are adequately suited to 
serve the very young in our boarding school, day nursery, 
and kindergarten, a work that is eminently important to their 
development and spiritual guidance in these days of wide- 
spread delinquency. 

It is for this purpose that I am seeking your gracious help, 
through introduction of private legislation which I inetd 
hope will provide relief in my very serious problem. 

eeply appreciating your helpfulness in this matter, I am, 
with warm personal regards, 
Sincerely, 








, Bishop of Youngstown. 


Upon consideration of all the facts in this case, the committee is of 
the opinion that H.R. 1535 should be enacted and accordingly recom- 
mends that it do pass. 0 
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96rH CoNGRESS } HOUSE OF REPRESENTATIVES { REPORT 


DIMITRIOS KONDOLEON (ALSO KNOWN AS JAMES 
KONDOLOUS) 


Marca 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Moors, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1727] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1727) for the relief of Dimitrios Kondoleon (also known as 
James Kondolous), having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of this bill is to grant the status of permanent residence 
in the United States to Dimitrios Kondoleon. The bill also provides 
for the payment of the required visa fee and for an appopriate quota 
deduction. 

GENERAL INFORMATION 


The beneficiary is a 26-year-old native and citizen of Greece. He 
was one of the beneficiaries of Private Law 848 of the 84th Congress 
which provided for cancellation of deportation proceedings in his 
behalf. At that time the committee was of the opinion that by can- 
celing deportation he would be placed in a position to adjust his im- 
migration status administratively upon the approval of a visa petition 
filed by his U.S. citizen wife. That hanbations was approved on 
August 3, 1956. However, before the beneficiary was able to arrange 
his affairs and depart from the United States for the purpose of being 
readmitted permanently, his wife died on March 20, 1957. Two 
children born to this couple reside in Pennsylvania with their maternal 
grandparents and are supported by their father. 

The beneficiary was also one of the subjects of House Joint Resolu- 
tion 676, 85th Congress, which passed the House of Representatives 
on August 13, 1958. 
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The pertinent facts in this case were set forth in House Report 
No. 2352 of the 84th Congress and House Report No. 2402 of the 
85th Congress and are reprinted, in part, below. 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., December 7, 1956, 
Hon. EmManuet CeLier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CuatrMan: In response to your request for a 
report relative to the bill (H.R. 7836) for the relief of 
Dimitrios Kondoleon, there is attached a memorandum of 
information concerning the beneficiary. This memorandum 
has been prepared from the Immigration and Naturalization 
Service files relating to the beneficiary by the Philadelphia, 
Pa., office of this Service, which has custody of those files, 

The bill would grant the beneficiary permanent residence 
in the United States upon payment of the required visa fee, 

Sincerely, 
—— ——_, Commissioner. 


“MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE DIMITRIOS KONDOLEON, 
BENEFICIARY OF H. R. 7836 


“The beneficiary, who is also known as James Kondolous, 
is a native and citizen of Greece. He was born on January 
29, 1933, in Kambias, Chios Island, Greece. His parents, two 
brothers, and one sister reside in Greece. He married Mar- 
cella Tsihlis, a citizen of the United States, at Bethlehem, Pa., 
on June 5, 1954. One child, John, was born of this marriage 
on August 7, 1955, at Bethlehem, Pa. The beneficiary re- 
sides with his wife and child at 1610 East Third Street, 
Bethlehem, Pa. He completed 10 years of schooling in 
Greece. Thereafter he was a seaman. Since 1953 he has 
been employed as a polisher by the Superior Metals Co. in 
Bethlehem, Pa. His present salary is $75 a week. He has 
assets consisting of personal property and household furnish- 
ings which are valued at $2,000. 

“The beneficiary was last admitted to the United States on 
May 20, 1953, at Baltimore, Md.,asaseaman. He deserted 
his ship and willfully remained in the United States for a 
longer period of time than authorized in violation of section 
252(c) of the Immigration and Nationality Act. He also 
willfully failed to notify the Attorney General of his address 
in violation of section 265 of that act. Deportation proceed- 
ings were instituted against him on these grounds and he was 
ordered deported. Such order of deportation is now out- 
standing. 

“The beneficiary failed to register for service with the 
U.S. Armed Forces as required by the Selective Service 
and Training Act of 1948, This violation of law and the 
beneficiary’s violations of sections 252(c) and 265 of the 
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Immigration and Nationality Act were brought to the atten- 
tion of the U.S. district attorney for the eastern district of 
Pennsylvania, who declined prosecution. The beneficiary 
has now been registered for military service with the U.S. 
Armed Forces.” 

Mr. Walter, the author of H.R. 7836, 84th Congress, 
testified before a subcommittee of the. Committee on the 
Judiciary in support of his measure, and submitted the 
following additional information from the Immigration and 
Naturalization Service regarding the reasons for Mr. 
Kondoleon’s inability to adjust his immigration status 
administratively : 

File: 0400-50074—Philadelphia 
DEPARTMENT OF JUSTICE, 
Boarp oF IMMIGRATION APPEALS, 
July 28, 1956. 


In re: Dimitrios Kondoleon or James Kondoleon or Dimitrios 
Kontolios 

In Deportation Proceedings in Behalf of Respondent: Clinton 
Budd Palmer, Esq., Northampton National Bank Build- 
ing, Easton, Pa. 


CHARGES 
Warrant: 
Act of 1952, failed to comply with conditions of status, 
crewman. 


Act of 1952, failed to furnish notification of address 
or other information and has not established that such 
failure was reasonably excusable or was not willful. 

Application: Voluntary departure. 

Detention status: Released on conditional parole. 

This case is before us on appeal from a decision entered by 
the special inquiry officer on February 23, 1955, finding the 
respondent statutorily ineligible for voluntary departure and 
directing that respondent be deported from the United States 
on the charges contained in the warrant of arrest. Exception 
is taken to the finding as to deportability and to the denial 
of voluntary departure. 

The respondent is a 22-year-old married male alien, a 
native and citizen of Greece. He has never been lawfully 
admitted to the United States for permanent residence. He 
testified that he last entered the United States at the port of 
Baltimore, Md., on or about May 19, 1953, as an employee 
of a vessel of Panamanian registry and was admitted for a 
period of 29 days to reship foreign. He stated that about 10 
days after his arrival in the United States he decided to 
remain here. He never applied for an extension of stay. 
Deportability on the first charge in the warrant of arrest is 
established. 

Respondent testified that he failed to furnish notification 
of his address in January 1954, as required by the Immigra- 
tion and Nationality Act. He admitted that he knew that 
as an alien in the United States he was required to furnish 
notification of his address. He stated that he learned of such 
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requirement in January or February 1954 but that he failed 
to furnish the required notice because of fear of being appre- 
hended by the immigration authorities. In view of respond- 
ent’s testimony, we agree with the special inquiry officer 
that the respondent has not established that respondent’s 
failure to furnish notification of address was reasonably ex- 
cusable or was not willful and that the respondent is therefore 
deportable on the second charge contained in the warrant of 
arrest (Cf. Matter of M—, 5I and N December 216, BIA, 
May 6, 1953). 

Counsel, on appeal, states that respondent is married to an 
American citizen and is the expectant father of an American 
citizen, which fact was not brought to the attention of the 
special inquiry officer. Respondent’s family status has no 
bearing on his deportability nor does it change his ineligibility 
for discretionary relief. As he is deportable under section 
241(a)(5) of the Immigration and Nationability Act, the 
special inquiry officer is correct in holding that respondent is 
statutorily ineligible for the privilege of voluntary departure. 
Because respondent is deportable under section 241(a)(5) 
and does not come within the exceptions of section 244(e), 
neither the Attorney General nor any of his subordinates has 
the power to grant voluntary departure, even if disposed to so 
do. Accordingly, the appeal must be dismissed. 

Order: It is ordered that the appeal be and the same is 
hereby dismissed. 

—— ——,, Chairman. 





DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Philadelphia, Pa., January 25, 1956 
Re Demitrios or James Kondoleon. 
Hon. Francis E. WAtrTER, 
House of Representatives, Washington, D.C. 


Dear ConGressMAN Watrer: Reference is made to your 
letter of January 23, 1956, concerning the above-named 
subject who is under deportation proceedings in this district. 

In reply, please be informed that a warrant of deportation 
was issued by this office on November 22, 1955, charging 
violation of section 241(a)(9) of the Immigration and 
Nationality Act, in that, “after admission to the United 
States as a nonimmigrant, to wit, a crewman, under section 
101(a)(15)(D) of the act, he failed to comply with the con- 
ditions of such status, and section 241(a)(5) of the Immigra- 
tion and Nationality Act, in that he has failed to furnish 
notification of his address or other information in compliance 
with the provisions of section 265 and has not established 
that such failure was reasonably excusable or was not willful.” 

A stay of deportation (subject to revocation on 30 days’ 
notice) has been granted to August 1, 1956, or 30 days 
following adverse action by Congress on private bill H.R. 
7836. 
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Visa petition filed in behalf of Demitrios Kondoleon by his 
wife, Marcella Kondoleon was approved by this office and a 
notification thereof was furnished to the Department of 
ae for transmission to the appropriate American con- 
sulate. 

Under date of January 9, 1956, Stephen S. Scopas, Esq., 
280 Broadway, New York, N.Y., present counsel of record, 
submitted to this office application for permission to reapply 
for readmission into the United States after deportation and 
stated that he was prosecuting subject’s application for a visa 
diligently before the Havana consulate, Havana, Cuba, and 
that processing should be completed within the next month 
or so. However, this office can take no action on the appli- 
cation for permission to reapply until such time as subject 
has actually departed from the United States. 

I shall be pleased to inform you regarding the outcome. 

Sincerely, 
J. W. Hottanp, District Director. 


The following letter, dated May 5, 1958, from the Com- 
missioner of Immigration and Naturalization to the chair- 
man of the Committee on the Judiciary contains additional 
facts pertinent to this legislation: 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., May 6, 1958. 
Hon. EmManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This refers to H.R. 11301, 85th 
Congress, in behalf of Dimitrios Kondoleon (also known as 
James Kondolous), who was also the beneficiary of H.R. 
7836, 84th Congress. 

Since submitting our report of December 7, 1955, the 
deportation proceedings which had been instituted against 
the beneficiary were terminated by the enactment of Private 
Law 848, 84th Congress. Information has also been re- 
ceived that the beneficiary’s wife died on March 20, 1957. 
Their two children, ages 1 and 2, live with their maternal 
a and are supported by the beneficiary. Mr. 
<ondoleon resides at 928 Main Street, Bethlehem, Pa. 

Private bill H.R. 7836, 84th Congress, would have granted 
the beneficiary permanent residence in the United States 
upon payment of the required visa fee. Private bill H.R. 
11301, 85th Congress, contains the same provisions and, in 
addition, would direct that one number be deducted from the 
appropriate immigration quota. 

The beneficiary is chargeable to the quota for Greece. 

Sincerely, 
J. M. Swine, Commissioner. 


Upon consideration of all the facts in this case, the committee is of 
the opinion that H.R. 1727 should be enacted and accordingly recom- 
mends that the bill do pass. 
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Marcu 4, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Water, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2589] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2589) for the relief of Elizabeth Lucie Leon (also known as 
Lucie Noel), having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of this bill is to grant permanent residence in the 
United States to Elizabeth Lucie Leon (also known as Lucie Noel) as 
of January 2, 1951, and to confer on her eligibility to file a petition 
for naturalization notwithstanding the provisions of section 316(a) (1) 
and (2) and section 316(b) of the Immigration and Nationality Act. 


GENERAL INFORMATION 


The beneficiary of this bill is a 59-year-old widow, born in Russia, 
who left that country after the revolution of 1917 and resided in 
France until she obtained an immigration visa to the United States 
and entered this country as an immigrant in 1955. She is employed 
by the New York Herald Tribune and has been connected with that 
newspaper for the last 20 years, first as assistant fashion editor and 
now as a fashion editor. Her employment requires that she reside 
in Paris, France, and she is, therefore, unable to comply with the 
residential requirements of section 316 of the Immigration and 
Nationality Act unless she resigns from her employment, thus incur- 
ring great personal hardship. 

egislation for the relief of the same person passed the House of 
Representatives in the 84th and 85th Congresses. The pertinent 
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facts were. submitted to the House in Report No. 2528 (84th Cong.) 
and Report No. 167 (85th Cong.) and are reprinted below, 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D.C., May 14, 1956, 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. CuarrMan: In response to your request for a 
report relative to the bill (H.R. 8181) for the relief of Elizabeth 
Lucie Leon (also known as Lucie Noel), there is attached a 
memorandum of information concerning the beneficiary. This 
memorandum has been prepared from the Immigration and 
Naturalization Service file relating to the beneficiary by the 
Washington, D.C., office of this Service, which has custody 
of that file. 

The bill would direct that the beneficiary be held and con- 
sidered to have been admitted to the United States for perma- 
nent residence on January 2, 1951, upon payment of the re- 
quired visa fee. The bill would also permit the beneficiary 
to file a petition for naturalization notwithstanding the provi- 
sions of the Immigration and Nationality Act which require 
that a person who files a petition for naturalization shall have 
immediately preceding the date of filing a petition for natural- 
ization resided continuously, after being lawfully admitted 
for permanent residence, within the United States for at least 
5 years and during the 5 years immediately preceding the date 
of filing the petition to have been physically present therein 
for periods totaling at least half of that time, and to have 
resided within the State in which the petition is filed for at 
least 6 months; to have resided continuously within the 
United States from the date of the petition up to the time of 
admission to citizenship, and during all the periods to have 
been and still be a person of good moral character, attached 
to the principles of the Constitution of the United States, and 
well disposed to the good order and happiness of the United 
States. The bill fails to provide for payment of head tax 
required by the statutory provisions in effect at the time of 
the beneficiary’s entry. 

Sincerely, 





, Commissioner. 


“MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE ELIZABETH LUCIE 
LEON ‘ALSO KNOWN AS LUCIE NOEL’ BENEFICIARY OF 
H.R. 8181 


“The beneficiary, whose maiden name was Lucie Poni- 
sowsky, has also been known as Lucie Noel. She was born 
on December 4, 1899, in Moscow, Russia. The beneficiary 
is a widow. She has one son, Alexis L. Leon, who was born 
in Paris, France, on September 12, 1925. He is a resident 
alien and resides in New York City. The beneficiary’s 
father resides in France. Her mother is deceased. 
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“The beneficiary is a linguist and newspaper correspondent. 
She was employed by the U.S. Army Signal Corps as an 
interpreter in France from September 1944 to May 1945. 
She is now employed by the New York Herald Tribune as 
correspondent and fashion editor of their Paris edition at an 
annual salary of $3,600. 
) “The beneficiary was admitted to the United States on 
January 3, 1951, as a visitor. She departed from the United 
States on January 25, 1951. Her next admission to the 
United States was on September 1, 1955, at New York, N.Y., 
as an immigrant. She obtained a reentry’ permit and 
departed from the United States in November 1955. She 
now resides in Paris, France.” 

Mr. Celler, the author of this bill, submitted the following 
additional information in support of this legislation: 


New York, N.Y., November 9, 1955, 
Hon. Mr. EManvet CELuEr, 
Paramount Building, New York City. 


Dear Mr. Ceuuer: I am enclosing, as you kindly sug- 
ested, my curriculum from the moment of escape from 
ussia, through the years of exile, war, service with the 
U.S. Army, and work for the New York Herald Tribune. 

I have asked Mrs. Reid to write you a letter, as you sug- 

gested, certifying my status on the paper. 

have also requested several other people who are (or 
were) either my chiefs in Paris, in the Army, or have knowa 
my work and life to also write you on my behalf. They are: 

Mr. Eric Hawkins, managing editor of the European 
edition. 

Mr. Kenneth Collins, vice president, Burlington In- 
dustries and formerly general manager of the European 
edition (1944-49). 

Mr. John Slocum, Voice of America, and former press 
attaché in HICOG, Bonn. 

Col. Shelton E. Lollis, executive officer of the Secre- 
tary of the Army, and formerly one of my chiefs in 
Ordnance. 

Miss Elizabeth Fairall, vice president, Julius Garfinkel 
(and member of the board). 

I trust this will suffice, but if necessary I can get more. 

For the record, my problem is the following: 1 would like 
to expedite my citizenship, if possible, in some way because 
I want to keep my job in Paris on the Herald Tribune. I 
have worked hard to get where I am now and these efforts 
are beginning to bear fruit. 

If I must accumulate 24 years out of the 5 necessary for 
citizenship by making short trips, I feel it will take forever. 
Besides, the annual expense and the sacrifice of part of my 
salary. Besides my actual fashion work, I am doing a 
liaison job between the United States and France, which 
while not remunerated, goes a long way toward creating 
better understanding aid better commercial relations too. 
In Paris I am considered a veteran fashion expert by the 


3 








4 


ELIZABETH LUCIE LEON (ALSO KNOWN AS LUCIE NOBL) 


visiting American buyers and I do all I can to help them; 
American firms often come to me for advice too, besides the 
many opportunities I have for helping established French 
firms in the relations with the United States. 

I first met Mrs. Leon shortly after the invasion of southern 
France by the Allied forces when my office was in the process 
of procuring automobiles in the Monte Carlo area for use 
of the Armed Forces. Her services as an interpreter proved 
invaluable and greatly facilitated our work. 

As a result of observing the manner in which she conducted 
herself and after having further opportunities to observe 
her feelings toward the Americans and the cause for which 
we stood, I approached her to ascertain if she would be 
interested in joining my staff. 

Based on my observations of her loyalty and her knowledge 
of our American methods of working, I placed her in charge 
of the local personnel who had been recruited to operate our 
important Records and Control Sections, by which we kept 
an accurate account of guns, combat automotive equipment, 
and parts utilized in support of the American forces. She 
was extremely competent and her manner of performance 
outstanding. So valuable was she to our organization that 
we saw fit to ask her to accompany us as we advanced our 
base of operations from the beaches of southern France, north 
to Dijon, then to Beaune, France. At the time we moved 
from Beaune, France, on to Mannheim, Germany, it was 
decided that her services would be most valuable if she re- 
mained with the supply installation which had been estab- 
lished and from which we would be drawing our supplies 
after we had established a forward echelon in Germany. 
This date was approximately March 15, 1945. It is my 
understanding that she later was utilized in connection with 
highly secret war crimes work in Paris from June to mid- 
November 1945. 

Since the war years, my family and I have had the pleasure 
of visiting in her home in Paris; likewise she has visited with 
us here in the States. We have grown to know and love her 
as though she were a member of our family. Her wonderful 
personality, background, knowledge of our country, and her 
demonstrated unquestioned loyalty to the United States 
affords, in my opinion, the desired qualities which we should 
require of potential U.S. citizens. 

I do, without reservation, recommend that she be afforded 
every courtesy as well as an early opportunity of becoming 
a citizen of the United States. 

Sincerely, 
SHELTON E. Louis, 
Lieutenant Colonel, U.S. Army. 


CASE HISTORY 


Leon, Elizabeth Lucie aka Lucie Noel: Born Ponisowsky. 
Stateless; Russian quota, U.S.S.R. Born in Moscow, Russia. 
December 4, 1899. War widow, husband deported by 
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Germans. Arrived on immigration quota visa, at Idlewild, 
via Pan Am, September 1, 1955. Quota visa 1235—203(a)4. 
Nansen passport No. 51-AAI6790. Green card 10103059 
(Immigration and Naturalization Service, 107 West 62d 
Street, New York City). 

November 9, 1918: Left St. Petersburg, Russia, for London, 
England, via Finland, Norway, Sweden. 

anuary 6, 1919: Arrived London. 

July 26, 1921: Married Pauli L. Leon, also white Russian 
refugee, residing in Paris. He was a writer and doctor of 
philosophy of law. He had fought in 1914-18 as a volunteer 
enlisted man, then officer. 

August 16, 1921: Moved to France, establishing residence 
in Paris. 

1922: Started work with small U.S. shopping firm, cover- 
ing private needs of U.S. tourists. Learned the ropes in 
helping Americans get around Paris shops and guided them 
to wholesale and retail resources. 

1925-35: Worked along these lines on my own with 
rivate visitors, tourists. Assisted buyers and resident 
uying offices during couturier seasons. Started writing 

fashion reports. 

1925: Birth of son, Alexis Leopold Alexander, September 
12, in Paris. 

1935: Was taken as assistant to New York Herald Tribune 
fashion editor in Paris. But was immediately given byline 
fashion job on same paper (New York edition) besides Paris 
edition. Became staff correspondent until 1940. 

1940: European edition closed down June 12, 1940, with 
the fall of France. 

1940: General exodus (which lasted for me from June 13, 
to August 16). Return to Paris. Paris Couturier had re- 
opened New York bureau in European Edition Building; 
functioned until the United States entered into the war. 
But my fashion work, which I had resumed upon my return 
to Paris, ceased at the request of parent office, New York, 
about October 1940. 

1940-41: We returned to Paris because we had left every- 
thing behind and had no money and no clothes. On our 
return we lived off sale of stamp collections, my husband’s 
first editions, and much of our furniture. 

February 1941: Saw the first visit by Gestapo. We were 
denounced as pro-Allied spies. J was accused of hiding and 
aiding British paratroopers. They dragged us to their 
Gestapo Headquarters Av Matignon, and after lengthy ques- 
tioning let us go. Their visits were repeated periodically, 
and every time it was worse. As we were completely inno- 
cent, my ‘husband never had any political activity, we stayed 
in Paris, hoping it would blow over. 

August 21, 1941: Fifty Jewish lawyers were arrested as 
hostages. My husband was among them, though he had 
never practiced law. He had by now acquired some fame as 
the historian of Rousseau, Benjamin Constant, has been in 
touch with the Congress of Philosophy of Law and Social 
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Jurisprudence. He was secretary of the annals of this 
society. He was also a close friend and literary adviser of 
James Joyce, Irish poet and writer. They took my husband 
to the camp of Drancy. 

August 22, 1941: I entered the French Red Cross, services 
of Civil Internees (first aid to concentration camps). Later, 
as soon as the Germans permitted the distribution of food 
packages, |, with permission from my chiefs (Mme. Edmund 
Gillet and Mme. Getting, later murdered by the Germans for 
aid to Jewish children) organized the collecting point and 
distribution to the camp riding the truck almost daily. 

December 12, 1941: The Germans arrested 1,800 more 
Jews and moved 350 men from Drancy to the camp of 
Royallieu, Compiegne. I transferred my services to that 
eamp because my husband was among the 350. By that 
time 1 was going underground, and incognito. The Ger- 
mans were starting to pick up the wives, children, and families 
of arrested men. I continued to carry letters, money, and 
smuggle food packages whenever possible into the camp. 
The men were dying of starvation, cold, and malnutrition. 

June 15, 1941: A pupil of my husband, in the Resistance, 
had seen my name on the potential lists due for arrest and 
deportation. He warned me, in the nick of time, on July 14, 
The Germans came that night and every night for 6 months. 
I walked out of the house with a few belongings and led a 
precarious existence for 8 months, changing houses, addresses, 
moving continually and still trying to get my husband out 
and help the others too. This went on for 8 months, until 
December 27, 1941. 

March 27, 1941: In the meantime, on this date, my hus- 
band had been deported from Compiegne to Silesia where he 
was murdered by the Nazis en route from Auschwitz to 
Birkenau, then nonexistent, on April 4, 1942. This I estab- 
lished in 1946, when the remainder of the ‘‘convoi’’ returned 
to Paris. Five men returned from that train, out of a group 
of 1,200. We—my son and I—witnessed the deportation, 
which was a death march with all typical trimmings. We 
were able to say goodby. The men left singing the “Mar- 
seillaise.”’ We returned to Paris. A week later I shipped 
out my son, clandestinely, through the Resistance, into the 
free zone. I had a brother living in Monte Carlo. Later 
he was to perish at the hands of the Germans, as he was mixed 
up with British Intelligence. The day after my boy’s de- 
parture, I had the Gestapo come for him and his bicycle 
at 6 a.m. 

After vainly trying to save my husband and having be- 
come victim of a con-woman who claimed she would bring 
him home (for money, typewriter, jewelry, etc.) there was 
nothing left for me to do but join my brother and son in 
Monte Carlo, Monaco. 

December 27, 1942: Escaped to free zone. 

1942-44: Lived there, concealed in a small room, at the 
flat of a workman until the American landings in August 
1944, We had just 8,000 francs to live on per month and 
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were practically starving. I gave English lessons to bridge 
the gap: from sheer despair—to a new lease on life—when 
we would be liberated. But as Monaco was not officially 
occupied and had a casino, it was immediately “off limits” 
for U.S. troops. One day, however, a group of Ordnance 
Officers came over on a an assignment and needed an 
interpreter. Just what had been waiting for. Col. 
George H. Leavitt, in charge of that Headquarters Cannes 
(under General Wison) came to get me himself. From then 
on I became an indispensable part of their outfit and that 
assignment. 

From September 18, 1944, to March 1945, I served with 
Ordnance Headquarters in Monte Carlo, Dijon, and later 
Beaune, at the Ordnance Depot. I was placed in charge of 
a team of 24 French voluntary clerks and typists. I was the 
go-between and liaison between these civilians and the U.S. 
Army personnel. I checked their work, interpreted and 
made myself useful. We requisitioned arms and weapons for 
the American Third, General Patch, and French First (De 
Lattre de Tassigny). I also ran the officers mess at our 
headquarters, 119 Boulevard Victer Hugo, Dijon. 

In March our outfit moved into Germany. General de 
Gaulle at the very last minute issued an order that no French 
civilians were to enter Germany. He had decided it was too 
early and dangerous. Our contracts were pronounced void. 
Overnight I was without a job. But next day found I could 
be of use in Signal Corps in Dijon, later transferred to 
Magasins Reunis, Nancy. I was placed in charge of the 
“Tnformation-can-I-help-you table,” which dealt with secret 
code. My captain was Captain Gurley. I used to work 
long hours, often taking night jobs at the special switch. 

April-May 1945: My son had joined the U.S. Forces in 
Monaco before I had. He was first with an Aleutian Task 
Force, first at La Turbie, then at Menton. They were 
mopping up Italians and Germans in the mountains. He 
was interpreter but spent part of the time in foxholes. Until 
December or thereabouts when G-5 came up to Paris my son 
Alexis had returned with them to our apartment at 27 rue 
Casimir-Perier. He wanted me back in Paris, so I gave up 
Signal Corps and came to Paris where I resumed life in the 
old apartment. This had been saved for us by a French 
lady and her mother. My husband, fearing the worst, had 
made it over to them in 1940. They, however, returned 
everything intact, and are still living with me. 

Mav 1945: Very quickly I found a job with a hush-hush 
branch of War Crimes. Crowcass stands for Central Regis- 
tration of War Criminals and Security Suspects. I worked 
in the Wanted and Detained Department, allotting numbers 
to the criminals all day long. 

November 1945: Our paper had been functioning since 
September 1944. The management decided they wanted 
me to resume my fashion job. After much hesitation, and 
much persuasion on the part of the Syndicate de la Couture 
(Press section was then headed by Lucien Lelong) I decided 
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to do so. Lucien Lelong convinced that my work was of 
aid to a national French industry. From then on I was once 
again regular staff correspondent, with the title of fashion 
editor for the European edition, and regular filing to the New 
York edition. 

October 1948: Made my first postwar trip to New York on 
a tourist visa. Stayed 7 weeks, renewing old contacts and 
making new ones. Visited Washington, Richmond, Va., 
Williamsburg. 

December 1950 to January 1951: Second postwar trip to 
New York. This was a business trip. An American stock- 
ing manufacturer brought a bevy of French models and 
French dresses. I got the job as fashion commentator at 
the shows held at the Waldorf Astoria. I stayed 7 weeks, 
made some money and paid my first Federal tax. 

January 26, 1951: Returned to Paris. Resumed Herald 
Tribune job. 

February 16, 1951: I filed my application for United 
States citizenship. Was given U.S.S.R. quota card No. 1235. 
Nothing happened for 4% years. The consul had said “No 
more trips on tourist visas now that you’re on the quota. 
There’s a law against that.’”’ He told me to stick around 
until I was told I should go. 

June 19, 1955: The consul gave me 4 months to prepare 
my affairs, etc., for making my first trip as an immigrant. 
I arrived September 1, as I had to see my summer job 
through, and finish the buyers’ season first. 

My quota number is 203(a)4. My green card number is 
10103059. I have my reentry permit and my sailing permit. 
Also Federal tax paper in order. I have been here just 2% 
months. I will return within the year for another period, 
complying with regulations. 

Lucie NOEL. 





New York Herartp Trisune, 
New York, November 9, 1956, 
Hon. EManveut Creuier, 
Representative in Congress, 
New York, N.Y. 

Dear ConeressMAN CELLER: I understand that you have 
been good enough to take interest in the case of Miss Lucie 
Noel in connection with her application for American citizen- 
ship. 

Miss Lucie Noel has been connected for the last 20 years 
with the European edition and home edition of the New 
York Herald Tribune, first as assistant fashion editor and 
later as editor, which position she still holds. Her services 
are highly valued by this newspaper. 

If I can supply any further information in support of 
Miss Noel’s application, I will gladly do so. 

Sincerely yours, 
Eric HawkINs, 
Managing Editor, European Edition. 
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New York Herarp Trisune, 
New York, November 9, 1956. 
Hon. Emanvuet CEtter, 
Representative in Congress, 


New York, N.Y. 


Dear ConaressMAN Cetier: Miss Lucy Noel, who is 
applying for American citizenship, has asked me to give you 
the record of her employment abroad with the Herald 
Tribune. 

Miss Noel has been a member of our staff in Paris since 
1935 with the exception of the war years when communica- 
tion with France was, of course, cut off.. She began as our 
assistant fashion editor in Paris and later became our fashion 
editor there as a result of her outstanding services. She has 
been a full-time and valued employee of the paper throughout 
that period. 

Naturally I was pleased to hear of your interest in her case. 

With best regards, I am, 

Sincerely yours, 
George A. Cornisa, 
Executive Editor. 





Burtineton Inpustrizs, INc., 
lew York, N.Y., November 14, 1958. 
Hon. Mr. EmManvet CeELuer, 
Paramount Building, New York, N.Y. 


Dear Mr. Cretier: Miss Lucie Noel, fashion editor of 
the European edition of the Herald Tribune, has sent me a 
copy of the letter she wrote you. May I say a few words on 
behalf of Miss Noel’s request to have her citizenship request 
accepted? 

This is a remarkable woman. She virtually runs an 
American tourist bureau in Paris, since innumerable fashion 

eople from this country come to her for assistance while in 

rance. Miss Noel has never turned a deaf ear to any such 
request, nor has she ever in any way been compensated for 
this work. 

From 1945 through 1947, I was general manager of the 
European edition. At that time I saw a great deal of Miss 
Noel and came to admire her wonderful qualities of mind 
and spirit. She has one consuming passion; that is to be- 
come an American citizen. But if she has to do it the hard 
way, under the prescribed rules, it may take many, many 
years, and may cost her dearly, financially. 

If there is any way in which she can be aided, I and in- 
numerable Americans would be most grateful. 

I have never had the pleasure of meeting you in person, 
but did, through Joe Eckhouse of Gimbel’s, make a contri- 
bution to your last campaign fund drive. For years, it has 
been my opinion that you have represented your constituents 
with outstanding ability, which was my reason for immedi- 
ately replying in the affirmative when Mr. Eckhouse asked 
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me for assistance. I only add these remarks so you will 
realize that I believe in you as much as I do in Miss Noel, 
Faithfully yours, 
KeEennetu Co..ins. 


Upon consideration of all the facts in this case, the committee is of 
the opinion that H.R. 2589 should be enacted and accordingly recom. 
mends that it do pass. 

O 


